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PREFACE 

The administration' of coUeges and. universities just - 
oY three .decacles ago : was a rather low-ke>^^eIa^iveIy : 
uncomplicated activity involving modest amounts bf mbney 
and small staffs of administrative generalists. Today, by 
contrast, higher education administration is a highly cqmplex 
function, typically involving significant amounts of money 
aflJd large st^s of administrative specialists'. Nearly all of the 
priitiary assumptions and procedures 9radministration have 
' undergbne significant change. Oife manifestation o£ this 
change is the degree to which college and- university 
administrators are applying legal, as well as educational and 
econpmic, rationales to their activities. In terms' of the law, 
aidmini$trators have come to realize that there is a considera- 
ble distance between the ingenuous dorm room searches of the 
.early sixtips, under *c^lor of in loco parentis, and the 
sopliistication of (Hie process and rdateU guarantees of the 
midr^evehties under Goss^v, Lopez and other case^.. 

t^e spectrum of legal issues with Which college and 
university administrators today must deal is enormous, and 
gfowing.. It runs the gan^ut from: torts, taxes, and title IX; to 
copyright,> contracts, and* compliance; to dismissatl, due 
process, and duly. The domain is so large, often ainbiguous, 
and increasingly specialised, that it has been calleaa "legal 
wildefness** by at lea^ offe x)b^rYier ^ 

' The' legal profession takes* the jirbsept t^^ ' 
enough to j grant recognition to college antfr university 
attorneys ai one of 17 Specialty bars in the American Bar 

'Association: Amo'pg mainy college administrators, however, 
the matter has received] relatively little* emphasisV It easily 
cpfuld be concluded that jadministrators either aren't troubled 
by the present trend or already know enough about the topic 
to ignore it at professicjnal meetinos and in most of their 
published observations and ruminations about the academic 

' enterprise. ^ ■* ^ 



The present vmonograph assumes that neither of these 
suppositions is.accumte. It is based on the notion that many 
aidministratjprs today ^are both deeply troubled , by the recent 
encroachment of a multitude of legal proceedings in Jhigher 
education and sufiiciently ignorant about the developing case 
>w, ^nd their own liability^ and responsibilities regarding it, 
to require an overview of some significant highlights. 

This volume reprpents a compilation of papers present- 
ed at a fail 1976 workshop qn the liw in higher education co- 
■isponsdred by the Cepttr for the^Study of Higher Education 
and the' College of Law of The University of Toledo. .A 
companion volume by Geral4 P. Moran, Private Colleges: 
The Federal Tax System and Its Impact contains one 

additional paper prepared for the worksKop which, due to its , 
specialized focus and length, has been published separately. 

The discussion begins with^an overview of several issues 
and trends of significance in higher education todaynhat bear 
on the legal rights and responsibilities of institutions and 
individual participants. The author, Roderick Daane, general 
counsellor the University of Michigan, offers some insightful 
speculations and poses several questions that suggcfst^ome of 
the existing **gray areas" in the law which courts,* through^ 
litigation, and higher education institutions through policies 
and procedures, will be called on to clarify in the future. 

A topic of considerable interest and concern to many 
faculty members, adminiistrators, and trustees today is the ' 
question o( whether they ^ay be held personally lialjle for 
injuries suffered by students and employes. Annette R. 
Johnson and Stephen R, Ripps, the former an attorney and 
Bowling Green ^atrUmversity administrator, and the latter 
ah attorney and profe|spr oi law at Xhe University of Toledo, 
discuss the many elemiats involved in tort liability with which 
the major participants in academe should be faniiliar. They 
identify the major types of torts, discuss the meaning of qnd 
recent trends regarding sovereign and charitable immunity, 
and summarize the major impact cases involving torts by 



teachers, administrators^ and trustees. The authors note that 
the courts today are far less reluctant-to enter judgments in 
educational contexts compared to just a few years ago and 
predict that the trend will continue. 

Another item of considerable importance to administra- 
tors, due to it^^otential for litigation if mishandled, is that 6f 
• faculty contracts. Richard R. Perry, associate vice president 
for academic affairs at The University of Toledo and 
professor of higher education i n the area of the law, outlines 
the primary elements involved in establishing contractual 
relationships with faculty and specifies several cautions to be 
observed in enrering into or nullifying contracts. He describes 
who M^ay legally entei* into 'contradts on behalf of the 
institutioh, indicates what restrictions are^' appropriate 
regarding statements made during the hiring prdcess, and 
reviews the major questions and issues relating to abrogating 
or, modifying the employment contract. - ■\ ' ' . 

Due process for students and the tension between legal 
mandates and workable institutional policies and prpcpedures 
is the topic discussed by Virginia B. Noixlby, attorney and 
policy coordinator at the University of Michigart. According 
to Ms. Nordby, the problem of implementing due process 
requires a clear .separation of disciplinary, apd grievahce 
procedures, ai\d involves five additional elpients: clarity 
about institutional purpose, care in stating /the criteria by 
which*'Cbnduct is'to l?e judged, sensitivity in the choice of an 
individual or group to render a final'decision, proper balance 
between formality / precision' and ^ simpiicitY/jnexibility ^ ^ in 
specifying procedures, apd car^nn diKignating the range of 
penalties or' remedies avaitabie when making a final 
judgnient. The author urges the development of policies and^ 
^pr<)cedure» that carefully balance legal, ' administrative, 
educational, political; and ethical consider^tioiis^and offers 
suggestions fpr how to do it. ' ' \ 

V ^ Many senior administratoVs and trustees who have been 
involved in lawsuits may nevei^haVe fully tinderstoo^ the 
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totality ofahe proceedings in which they became in|/olved.\ * 
.Likewise; administrators being sifed^or suin^) for the first / 
time may not have'ja very clear uhAerstandipg about the major 
components of a lawsuift or the se^ence of events. Stephen 
Ripps provides a useful -thumbnafl sketfh" of the lawsuit 
process . He begins with the pui^oscis of a Wsmt, as 
distinguigJbieA from other types of proceedings, and Refines 
each major stage of the procedure from the s^mnrons, 
.complaint, ^nd . answer to the appeals. 

^ The final paper by Janet L. Wallin, professor of law and 
law Iftrariari at The Univcrsfty of Toledo, sumiAa^s the 
federal laws and regulations involving distriniim and 
some rccenrjfascs relati to them. The author dScusscs the 
fequal PayjAct of l?6^(a^mended), Titlels 11 and VII of the 
1904 Civil flighls.Act,Tit* 

. of 1972, and Executive Qfljc'r U246 (as amended). She briefly 
reviews the history of anti-<iito?nfinia^^^ legislation, clarifies ( 
fli^ currtflrt status of these la[ws, and points out some of the* 

>%ajor difficulties relating to their implementation. . 

A humber of individuals, besides the authbrs represent- 
ed, contributed their time and ' energies to make this^ 
publication a reality. The assistance of the following persons, 
at various stages of cencejytualization and devejojiment. is 
gratefully acknowledged: Kathy L. Haefner, Patricia A. Hije, 
Annette R. :Johnson^< Sandra S. Meil, MichaeJ Mowery, 
• Robert J. P^arsall, Richard R. Perry, Stephen R. Ripps, 
Carol E. Roberts^ Bobbi A. Weber, and Peter L.* Wolff. . 

• We believe that the paptrs included in this monograph 
. will prpve useful to administrators in both nublic and private 
institutions of higher learning and are please^ to make them 
available through the Center'monograph ^ries. 

March 1977 > . \ Vance T. Peterson, PhD.; 

. ' ; Associate Director, Center 
for the Study of Higher . 
* ' Education* ■■ 
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LAW IN Higher EDljCATION: 
ISSUES AND TRENDS 

Roderick Daane;. * 

. As a keynotCvSpeaker asked to comment upon issues and 
trends in higher education, I am* in* the enviable position of 
beiA^ permitted to raise questions and onlA guess at the 
answers. Keynoters, as I see it, are supposed to provide sort of a .J 
cosmic overview of .the issues, leaving to those who follow the 
hard work of supplying you with information yod Can actually 
use. lintend to speculate a bit, but maybe yo\i wilFget a nugget 
or two you can use as well. 

/ TITLE IX 

I'll stigirt with a prediction about Title IX. By ^he timVthe 
dust settles (and I won't predict when that will be), Tf^Je |X will 
not apply k) employment, thus eliminating one of two possible 
Federfil agencies involved iji adniinistratibnr of problems of 
sex-relate(l employment. discrimination. Our friends at EEOC 
will still be on hand> of course, but •will not. 

Edging further out on the same limb, I'll venture that Title^ 
IX wilt ultinnfiately apply only to actual programs receiving 
Federal dollars, not to all programs at an institution with some 
Federal aid. At the UniVersity of Michigan intercollegiate 
^^thletics.is an example of a program thus beyond the reajrtfof 
Title IX. ; 

UNISEX BENEFITS 
While I'm on the subject of sex, around the country there 
has been much attention paid to retirement piatis which 
employ actuarial tables basec^ ^ppn greater life expectancy of 
females. Litigatiqn testing the validity of plans which^prbvide 
for equal contributions but smaller monthly retirem'ent 
payments to females is pending in New York, MidKigan, and 
elsewhere. Only two decisions have come downV to my 
/knowledge '(one from California, the other from^regon), and 

... / ■■■ ■- : ■ ■ 11 ' . : . 
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,bpth are on^appeal.^I shall not atfcmpttt) forecastthe result? in 
'any of these cases, but I hope that either through ca^e law 
development or otherwise,' the option for colleges and 
universities of at teast adopting a retirement plan th^t provides 
either equal contributions or equal period ic'^benefits will be 

. preserved. The EquAl Emplpyment Opportunity Coordinating 
Council, a statutorily created Fcdera} agency, has submitted to 

^ the Presidem a report ancf reconimendation concerning 
reco^ciliatiqn^f varyin&vieWs of Federal agfencies with respect 
to this so-called unisex issue, ' , 

Y SECURITY* . \ 
Again, consistent withiny mandate to speak about trends, 
you are all ,rio> doubt , concerned about growing security 
problems and the, legal liability -of^jjniversities for failure, to 
iiisure the physical safety x)f students andothers of^the campus. 
. You nfay know that a Federal.jury in Washington has ordered 
Catholic University to pa^ $20,000 to a female raped in a 
school gym at^noon on a Saturday. The' decision raises a 
questioh as to whether the University has strict liability for the 
preservatipiiof^hysicaT safety for such invitees. As a practical 
niatter, that one decision would so indicate. If it becomes a 
trend toward strict liability in this area it will Of course have'a 
profound effect upon all colleger and universities. 

. SUNSHINE I,AWS : 
On 5irptember 13, 1976, Congress passed PL 94^9, the 
''povernment in tlje /Sunshine Act." The Act does not yet 
impose^ upon colleges-and universities thejduty of conducting 
their affairs^n the sunshine as precondition of»acce§s to the 
Federal' purse, but as a practical matter, so/mahy states ar^ 
enacting, or have enacted, such legislation that it is a relatively 
new problem of general'iYnportance. 9uch legislation has Is its 
altogether laudable goal insuring, that all of the public's 
business be done "in pubUc.V It is an excellent illustration,* 
however, of the principle that for every action there is an equal 
and opposite reaction, because the probjems created by well: 
meaning attempts to solve the problem of secrecy Jre certainly 
numerous. ^ * • 



' ... 



Florida's is, perhaps approi)riately, the sunniest of the 
Sunshine Laws. There are \artually no Exemptions or 
exceptions. Even the attorney/ cliefht^rivileg« lis gone. Even 
social meetings can be covered and required to be conducted in 
pubiic. ^ • 

Another illustration Is tlte Supjceme Court of Washingtoir 
decision in Cathcart'y /4ntfi?r^« iiv January 1975, in wlui?hrit 
was held that the faculty; nridetingV at the Urt^^^^ 
Washington Law Schdol Svere open tostudeqtsancf the public. 
An apparently identical result wasjeached last July in a North 
Carolina trial cojirt., » 4. m.. 

In Michigan the Governor has just^s^^^^^ ' 
an Open Meetings Act, which will likely take effedt on April I , 
-^77. Among the threshold problems is-to decide what "pilblic 
bodies'" are intended to be covered.. If only the governing 
boards of the colleges and universities are required to conduct 
their affairs in the sunshine and to fertiply with the various - 
notice, posting, niinute-keeping,arid Wc(^$sreq[uirements of the 
law, far less administrative burden i^ created than if the 
application of the Act isextehded to the proliferation of faculty 
. cprnmitteesi and such. Unfortunately, from the institutional 
standpoint, the definition of a public bodyinthc Michigan law 
appears toji^ comprehensive enough 4o include hiany such 
universitV committees, such as school and colkgc executive 
cominittees, departmental executive committees, and many 
others; . V 

But not every "meeting" is a^mcetiog which is required to 
be open. The only meetings which are open meetings ate those 
in which a quorum is pf^ent for the purpose of "deliberating 
^ toward or rendering a decision on a public policy. We are 
^ currently researching the question ofwhat constitutes a public 
policy for purposes of such legislationr. Perlffps it can be 
argued that given the constitutional, or other Authority 
conferred upon the governing board ofan ihstitution^oillythat 
governing bo^rd is empQwej;pd ito malce public policy or to- 
deliberate toward such a policy, an* therefore only the 



meetings of such a board need be conducted in compliance 

with the Act. Such a restrictive interpretation is probably 
. contrary to legislative history, most of which consists of high- 
• sounding; politically attractive: declarations to the effect that 

such statutes are to be given the broadest and most libecal 

interpretations. " 

Under the Michigan law, in the event that the meeting is 
one which is required to be open, anybody who wishes may ■ 
attend and no conditionT8 i[npy be imposed, including 
registration or furnishing of ofte> naiiie. Moreover, a person 
shall be permitted to addr^ss such a meeting, pursuant to rules 
adppted and recommended by the pOJblio body, and a person 
may not be excluded from the meeting except for a breach of 
the peace actually committed there. The Act does >io/-8ppiy, 
unlike sonie, to a chanc^ or social meeting, provided that siicli 
a meeting was not designed to avoid the impact of jthe Act. 
How such subjective determinations are going to be made by 
the courts "will be interesting to obserye, and I am sure that 
there will be ample ppportunity to do so, because, among the 
other provisions contained in the statute are those permitting 
individual plaintiffs to commence actions for injunctive relief, 
and civil penalties up to $500, plus court costs and attorney's 
fees. 

There are some provisions for closing a meeting on a 2/3 
roll call vote, but they are very limited. Illustrative is the 
provision which permits review of the specific contents of an 
application for employment when the candidate requests that 
such application remain confidential. That sounds okay, but 
the Act goes on to provide that a\\ interviews by.a public body 
for employment or' appointment of a "public.officiar must'be 
held in/an open meeting. I don't know whether a faculty 
member will be considered a public official, but we have just 
undergone at the University of Michigan a successful search 
for a new financial Mice president, and clearly the interviews of. 
candidates by the Board'of Regents would have been required 
-to be public had the Act been ineffect whentiM: interviews were 



conducted. We may look forward to some real media events^ 
when next our University, or any other itr Michigan, seeks a 
new president. Or it may be that nope yill apply! 

The attorney/ client privilege rias been exteosively 
curtailed in ' Michigan! I am permitted io advise my Board of 
Regentsin private only concerning specific pending litigation 
and then only if an open meeting would*have a "detrimental 
financial effect"" on the litigating or settlement position of the 
University. The litigiously inclined will bring suit whenever 
such closed sessions are held, on the ground that an open 
meeting would riot have had a detrimental financial effect oh 
the University The only way to defend that lawsuit would 
appear to be to reveal weaknesses in the case which was under 
discussion. , 

GOVERNING BOARD LIABILITY ^ 
FOR INVEST^jlNT OF INSTITUTIONAL FUND^ 

< V Py now the Sibley Hospital AocXr'mt has not only become 
weil-known case law but has been codified by a number of 
states which have adopted the Uniform Investment of 
Institfitio^nal Fun4s Act. The. AcUas dW \^$ibky. 
makes it clcar^that Vrysti^eS^pf ^ universities are not 

derelict in theii* jesponsibilitcfs siHiiirly becaii^^^ delegate to 
employees of the institution Investnient authority over 
institutional funds. Similarly^ the Act makes it clear that the 
actions ofthe trustees, in reviewing the performance of those to 
whom such delegations are made, are to b^ tested against the 
less rigorous standards applied to corporate directors rafher 
than by the strict tests imposed upon the trustees' of express 
trusts. There is, however, an exception which I believe will be 
of growing importance. Since the passage of the '69 Revenue 
Act more and more colleges and universities have beconie 
remaindermen of charitable rehiainder unitrusts, anhuity 
trusts, and pooled incomeiunds, devices whereby the donor or 
his designate remains entitled to an income for life or a term of 
years, before the university acquires its remainder interest! The 
point worth noting is that such charitable remainder trusts are 



not "instit.utioiial funds" as defined in the Uniform Act. The 
reason they are not is the interest 6f one or more third parties 
other than an institution. Therefore, as to such assets, the 
Sibjey rule does not 'a^Jply, and the trustees of your colleges or 
universities delegate at their peril authority to administfer. 
Naturally, this is not a concern if the trustee is also a third 
party, such a bank, but in the situation in which the 
institution ^is ' acting, as- trustee and remaindermen, the 
governing board should be cognizant of its potehtiariiability, 
unprotected by the Uniform Act. 

COPYRIGHTS 

Another fairly pedestrian subject, with wide implications 
for colleges and universities, iscopyright law. In October, 1976 
the. Congress passed- the first cotnpfehensive revision of the 
Federal Copyright Law sin^e"' 1909. The issue of most 
importance to colleges arid universities is of course the Fair Use 
Doctrine, with .which the courts have grappled for years, 
notably m'^WUHams and Wilkens Co. v t/.^.. decided by the 
U.S. Supreme Court in November' 1973, at which time the 
Court affirnied without, written opinion the decision of the ' 
U.S. Cpurt of Claims that the Nationaj.Ihstitut'esof Health and ' 
the National U^ry of Medicine did not infringe a medical 
publisher's copyright, notwithstanding extensive photocopy- 
ing and wide distribution of articles which appeared in the 
publisher's journals. The Fair Use Doctrine, a^^expressed in the 
law, will be significantly restricted. Some o& details ^re that 
a teacher will be ^Uowed to make, for "use in his professional 
work, a single copy of a chapter from a book, article from' a 
-periodical, a short story, short%say or short poem, a chart, 
graph, or the like from a periodical, .book, or newspaper! , 
Multiple copies ofbrieP works for classroom use will also be 
permitted "BrieC i? defined in the case of prose-as 2500 words 
of a complete article, or 1000 words or 10 percent of a longer 
work. No photocopying^ of consumable vtorks, such as 
workbooks or standardized tests, is allowed, but periodicals 
can be copied by libraries free for inter-library loaniuse, up to 
six times a year. Periodicals more , than, five years old don't 
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count. Other provisions will extend the copyright period from 
28 years to 50 years after the death of the author, and require 
that public broadcasters pa.y for showing nondramatic musical 
or graphic works. The Act is something with which all of us 
must become thoroughly conversant and it obviously will- 
cause changes jn many ^ell-settled practices. • * 

FACULTY COIVTRACTS * 
By no>v the Roth-JSindermann rules, with respect to 
' terminaxiort of non-tenured and tenured faculty members, are 
well known toallofyoq. In case any of you haven't fioticed, the 
last Word oii the subject v^as uttered by the U.S. ISupr^me 
Court last^une whei> it decided 5/5^0/7 v Wood^ ei ai, dica^t 
which arose when Patrolman Bishop wa? fired by the City of 
Marion, N.C., for reasons which wereprivateLycommunicated 
ItQ the plaintiff and which turned.out to.be faise;at least fpr the 
(purposes of the Court's review of respondeptsV motion for' 
/ summary judgment. In a 5-4 decision^ the U.S. Supremes 
disposed of the 14th Amendment property right issue on the* 
basis that the city ordinance in question did not confer upoi) 
Patrolman Bishpp any right of permanent employment. In so 
holding, the majority, speaking through Mr. Justica Stevens, 
conceded the possibility of ah opposite construction of the 
* ordinance, but accepted the view of the Distriqt Judge who, as 
Justice Stevens observed^ had practiced law in North Carolina 
/for a nuigber of years and thus*wasan expert on the law of that 
^tatei The importance of the case, I think, derives not fr<)m the 
majority's somewhat cavalier treatment of »the 14th Amend- , 
ment property right issue, but rather from its view of the 
concomitant 14th Amendment deprivation of liberty issue. 
You will recall that the Roth-Sindern^nn TulcpTpyides that in 
the event a terminated employee's property or liberty rights are 
infringed, he is entitled to a pretennination hearihg: The issue 
became then, whether Bishop's liberty had been restrined by 
the stigmatizing effects of being ilred for^ in essence, being a 
bad cop, w)ien, on the rec6rd of plalmiff s own affidavit, he was 
in fact a very good cop. PlainqfiU allegations, tested on. 
motions for summary judgment, muVt of course be taken as 



true, so the court had to decide whether a good cop had had his 
ifberty restrained when' he was fired for the privately 
C9mmunicated reason that he was a bad cop. The court held 
that he had nbt been constitutionally maltreated, because the 
c6mmumcation, being private, had no stigmatizing effeot. 
'Justice Brennan^took a contrary view in a vehement (Jissent, 
but the majority rule of Bishop is, as the court expressed it: 
The Federal court is not the appropriate forum in 
which to review the mqltitudieof personnel decisions 
that are made daily by public officials. We mujst 
"t accept the "harsh f^ct that numerous individual 
mistakes are inevitable in the day-to-day adminis- 
tratiom of our affairs. The United States Constitu- ' 
tion cannot feasibly be copstriied to require federaj 
judicial review for every^such error. 

I think that the .best rule for a college;or univer-^it)' to 
follow in teriTunatirtg a non-tenured employee, if ycni c^n get 
";>way ^with it as a matter of policy, is still to give no' reasons^t 
aU; Roth'Sindermann does not require them, but if reasons are 
given, even wrong reasons, Hhe message of Bisf^op comt^ 
through pretty clearly — give thcfm^riyatelyy ' ' ^ 

Another current faculty contract tppic is of course 
financial exigency. Gary McBride and Richaird Periry^are going 
to discuss this issue, so I shall content myself with a^^short 
observation that the tough question which the courts haye yet - 
to authoritatively decide is who has the burden of proving-the 
existence i^a financial exigency. Since I am to comment upon 
trends, 1 venture the forecast that the courts will leave to the 
employer ci^ions as to^the existence 6f a bona fide financial 
exigency justifying termination of tenured faculty; in other 
words,. leaving to the terminated feculty member the chore of 

demonstrating thtf contrary. 

\ ■ ii 

Another sortof financial exigency problem that can arise 
involves not faculty but student contracts. What do you do if 
you find yourself in the position of Feirij State College, for 
example, which, pursuant to Itfgislativ^fnandatei established a 



8 



18 



^School of Optometry,' accepted~stiKieat applications for the 
following* year, and then found, befare the first student had 
matricillated, that through Executive veld it was w iihojut funds 
with which to provide the services it had agreed to offer? The 
specific issue at Ferris State, as I uaderstand it, has been 
resolved without resort to the courts,*but it may be,a precursor 
of things to come as appropriations shrink and lax revenues 
become harder to collect. 

. Mandel v HEW is another iHustratio'n (3f - financial 
troubles that can .afflict colleges ^nd univ;£^sities which are 
deijendent, iji this case, on the Federal ratlfca^than the State 
government foi" funding- 1 airt sure that all ofyX^are familiar, 
at least in general terms, with the Mqndel case, which was, in 
my opinion, a healthy reaction; on ,the. part of the St^te 'of- 

/Maryland to the egregiously bVerbearing action on the partx)f ^ 
HEW and the Office of Civir,Rights. The case is presently on ^ 

»appe^!' in thc iFourth CirCuijt. from a DiXtrfct ^Gpurt 
which denounced in ringing terrhs the high^Hancied actions of 
the Federahgovernmentin-threat&ning to witl\4iqld, "without a 
shred of due process, funds which the University of Nfaryjand^ 
amopg other^un that state, had been promised. Thgxzondcnsed 
facts are tha,t in March 1969, OCR reqf\jestBd from Maryland a 
plan for eliniinating racial segregation in higher educatidn in 
the state. The state submitted two such' plains by December 
.1976. No action was taken by OCR orliE W ur«i| March 1973.. 
Notwithstanding the express requirement of Title Viand other 
applicable law, HEW adopteld no regulations relating to the 
desegregation of State college systems, but suddenly, in March 
1973, demanded further inforniatiJ)r>, acknowledging that the 
1970 plans had been neither afccept^ nW in thj past 

three.years, and in May informed the stale thaf it was not in 
compliance with Title VI and demanded within days 9 
revised pl^^n. The state, understandably/basked rtiE\y which 
requirements of Titje VI it had failed to bbsefveai^d for some 
citation of* autTiority in support of HEW's position. HEW 
responded with a single citation which did not involve either 
Title VI or HEW. Meetings followed: The then Director of 
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, . . OCR, Peter Holmes, steadfastly refused to provide guidelines. 
^ . In June 1974, HEW accepted a ^Marylanckt plian/ but in 
December, OGR sent a questionnaire containing over; 100 
questions, a response to which was required within 30 days. 
X ..Respons^^ were supplied, but in /August 1975, OCR an- 
hounced tW the Gqvernor that the Itate was failing to execute 
>//:ift plan pfomfJHy and vigorously, and demanded impd^ble 
/^'r^^ within 30 to 90 days. Moje meetings. In November, 
> V. 'Mr. Holmes quit as Director of OCR, a'nd on December 15, 
' * ' • / < 1.975,lhe new Acting Director announced at a press conference 
that enforcement proceedings were to be. taken against the 
^ State of Maryland, resulting in withdrawal of all Federal 

assistance to statfe colleges. On January 5, 1970, A/a/ityW v 
HEW was filed in the Fed^al District Court. Chief Judge 
. - ^ Northrup ^Mld that the actions of OCR, in fai^ng to^ sp^^ 

which programs >^ere kllegfedly violative of nondiscrimination 
V , ' , requirements, ia. threatening to cut off all aid to all 5tate 
X;^ : * cpljeges ^nd local coram,unity cpllejges, in prpinula- 

J . : \ - gate regulation? as jrequked by applicable statutes an 
• , . ^na in. feilihg to participate in the voluntary compliance 

procedures required by statute, had violated important ' 
provisions oflbe Civil Rights Act of 1964 ?ind othersDertinent , 
regulations designed to protect recipients of Federal grants 
from arbitrary Federal action. 



Of course, 1 am far from the first to complain ajpoiit this 
sort qf trend on the part of givernment. KingmaiLBrtWster . 
published His celebrated statements on'the coercive power o^ 
the Federal purse in 1975„and many other' rirhilartrilAH^sj^ 
QtR can be found in the literature of higher education. It is^ 
trend, which uncjhecked, would be faiaUy corrosive to me 
necessary autonomy of both private and 'public colleges and 
universities, and one can only hofJetiaUhe Foufth Circuit w^ 
affirm Judge Northrup's decision ifi'A/^rh^e/as an initial step in 
checking the gro^3Sing. substantive influence of the Federal 
dollar in higher education. 
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BANKRUPTCY \ 

-Another dollar issue about .which there have been sd^e 
relatively Tecent^evelopments, is the effect upon student debts, 
of ffostgraduation declarations of bankruptcy, 'there is again 
pending in the Congress a'proposal to exclude educational 
debts from discharges in bankruptcy. Its fate is conjectural. In 
the meanwhile, colleges and universities ccmvinue to grapple 
with their collection problems by. means vs^iieh can be most 
charitably ({escribed as self-help, and typically consist of 
wilhholding traTiscripts and grades until debts are paid. For 
those who employ this device^a somewhat helpful, decision 
•carne down on September 16, 1976, in the U.S. DistrictjCoxirt 
, for the Eastern District of Missouri, ditardier v Webster 
^ '^^ College. The district judge filed a memWandum opinion 
granting defendant's motion to dismiss for fSck of subject * 
matter jurisdiction; in the process coAcluding'that although the 
district court has original jurisdiction on *'all matters and 
proceedings in banJ^ptcy," the matter at hand (the.defend- 
' ant's refusal to issue plaintiffa transcript) wa*s not a proceeding 
in bankruptcy, evenuhough the purpose of defendant's refusal^ 
was to cojlect'a previously discharged debt. The court stated' 
that, "In the absejic^of the tt|jeat of some yuc//na/ enforcement 
procedure, this Cmirt does not have durisdiction of plaintiffs^ 
claim, under 28 lU.S.C. S 1 534." ^Emphasis added.) Self-help 
being a 770f7-judic\al enforcement procedure, for those of you ' 
who"aVe hardliijlrs on the subject of such methods, this 
decision may i5e of some assistance: Do not count on it for help 
in a state court Mandamus or Injunctiph action, however; :\, 

THE FLSA a^d ELEVENTH AMENDMEl^J - 
i I will be, brief on these subjects because some members of 
*the audience are from private colleges and univereities, tp 
wh^ they are of little interest. For those of you who are 
^interested in state colleges, however, there have been some 
relatively recent significant developments^ Last June, the U.S. 
. , Supreme Court decided Fitzpatrick v Bitzer, which eliiHinated 
the 1 1th Amendment defense in Title VITcases. The 1 Ith * 
Amendment had previously, under the doctrine of'.£ye/ma/i v; 



Jordan, represented a bar to tjie collection df back payor other 
monetary da>«agesfj^m a state university, although injunctive 
. relief was alw^^ available in the Federah courts under the 
doctrineof ex p^rte young^ In reviewing the 11th Amendment 
defeiTse in Fitzpatrick, the court seized uplon the Fifth Clause 
of the 14th Amendnipnt as authorization for the Congress to 
enact a back pay regulation and concluded that the Congress 
had in fact done sC when it exacted Title VII, and that tlte 1 ith 
Amendment bar did'' not therefore apply. 

The Fifth Circuit' Court . of Appeals has recently, oit '' 
September 20, decided Ja^an Jon v (7/7e5. involving an attack 
on a Missjssippi statute that clasisified alf ali^n students as ^ 
nonresidents for tuition purposes. The court rejecje^, the 
argument that the action was really a suit for equitable ^ 

» restitution ' [aither than danmces, and that such restitution 
should therejSore b^ paid. . Equally , unsuccessful were the 
arguments tliat the 1 1th Amendment did not bar r^ecovery fdr 
14th Amendment' violations. The court ' concluded, with 
Fil(f panicky the 11 th Amendment may. be etfectively 
preempted- by Congressional legislation^ enacted pursuant to 
the enforcement provisions of Section 5 of the 15tfi Ame,nd- 
meht, iiiit iA^ the absence of such legislation, the 11th 
Amendment was held to prevail. From thestandpoint of those 
of us who represent public institutions, the 1 1th Amendment, 

/with its protfection'against. reti^patetivity, is and has- been an 
important defense tool in, amohg others, 1983 cases. It is 
eroding same, but nonetheless remainV?ignific^nt. 

The FLS A wa$ declared inapplic^le to states last June by 
the.U.S\ Suprenie Court in National Meagbe of Cities w Usury:^ 
It'' is worth noting, however, that the Equal Pay Act still 
iapplies, according to a halfnlozen District Court cas^s which 
hav^rfcomi down since. 

s / REVERSE DISCRIMiNATION 

You all knoH^ that Mr. Ba^kke has been siicces^ul iii the 
respectfed talifomia Supreme Court, >yhich has held that thp ' 
special . admissions program of the University of California 



Medical' School at Davis was uncojistitutiooal.'^The cas^ is.^ 
now headed for thib U.S. Supreme QDurt; Mr. Bakke, unlike 
Marco DeFunis, was not aijmittedf^tp the University of 
California Medical School, and therefore when the case 
reaches the Court, it will not be confronted with the mootness 
issue which it applied by way of ^voiding a decision in 
' DeFunis, The Bakke cjecisionis one of what seems to be a 
growing number of court decisions disapproving so-called 
reverse discrimination plans. 

An example is Cramer v Virginia Conimonwealth 
University, decided l^st mdiy by the U^S^ District Court in ^ 
Virginia, disapproving bot,h sex quotas and goats on the basis 
neither was required by Title VFand both were constitutionally. 
. . infirm absent a strofiger showing of the need for "affirmative 
action" than was prcseiited by the fays. 

> • * Still SLXioihtT is^Flanagan y Georgetown College, decided 
. July 28 i)y^^^ U S; District 'Court for the District of 
/ Columbik. The cour^ held fhat the law school's policy of 
allocating 60 P^rgtft of itst scholarship funds to minority-^ 
students Who com^ised only 1,1 percent of the class violated 
title y 1. >^ . 

authoritative opinion from the U.S. Supreme Court 
V^s muehneedrtl, even before DeFw/?ifc^Wth ea(h new lower 
(Mtffrdecj^n, the need.gcows. XV- 

Maybe yo\i hi^ ||^erved7a§*l ojd in preparing this talk, 
' that theVe are some general themes per^sively present in ijiost 
ofthe issUeisdiscussed. Money, or the shb supply thereof, is at 
the root oif the exigency qitestroS^^me of the reverse 
discrimination cases, the federal le^slation caseS like hfandel 
and 'the unisex matters. .T|ie latter*also involVks that old 
favo«6e, sex. And then there is politics, m0i5t clearty evident in 
the SjiVt^hine Iws that every legislator is afraid to vote against 
Money, sex, pontics — furthet evidence that the more things 
change, the more they stay the same! 



. TORT LIABILITY OF COLLEGE ■^^ ; |? 
AND UNIVERSITY FACULTY,! V>S 
ADMINISTRA.TQRS, AND TRUStfiES* 

V Annette R; Johnson r \ ''' 

^Stq)heri Ripps ^ ^^ ^ ^ 

During the pa^t decade, many college^^fe^^ 
adjpiinistrators have been disabused of the ndlioi^ that they are 
ree from liability for injuries suffered by their s^^^ 
employees. Presidents, deans, ^endeparfihdi^^ 
found that their role as defendent in ci^l ll^i^^Pi^ ^ hbt.pniy 
time consuming, but financially threatw^g. Faculty members 
'as* well have learned through, experiMce that thetTstatus as 
employees of institutions df higher learning does not protect 
th0m from, suits fo^ injuries su](ifererf in the classroom or as 
result of their service on personnel committees. Our^ has 
become a litigious society and it is beconiing increasingly 
impbrmnt for administrators and faculty tp be iiiformed of; 
possible legal problems that arise oh the campusin order either^ 
to prQVfint them or to resolve them te^ 

With this purpose in mind, |his article will discuss the. tort 
^ liabilities to which college and university /acuity and 
administrators are exposed and predict future areas of 
concern. \ -* ' ^ • 

T0IIT^LUB1LITY AND sbVEREIGN J^^ 
A tort is the violation of another {krrsoii's legal rights, by 
act or omission, for which the courts will pirpvide a remedy in 
the form of damages to the i njured pcrsoh T^tt liability is civil, 
not criminal, and torts are classified as either negligent or 
intentional. The "negligence** in a negligent tort consists of a 
violation of the stendard of care established by law to protect 
others against an unreasonable risk of harm, an intentional 

• Portions <>f this Article originally appeared in Rlpps. Steph^R.. "Tort Liability of 
the Classroom Tcaehcr Akron LayvJoumaL 9, 1 9 (1975). Reprinted with permission. 



tort, "intent'' refers to the intention to do the act, not 
necessarily to cause injury. Faculty and*administratois ai$ 
personally liable for their o^n negli^eijt and intentional torts. 
The rules of law that are applicable to the tortiflPus conduct of 
teachers apply equally to college instructors as well as to 
secondary and elementary teachers, and are generallylh'e same 
principles relied^ on as if the teacher wfre acting in a private 
capacity outside the classroom setting. 

An injured plaintiff, in deciding whether to suej[he person 
whom he allegeis caused Jlhe injury, looks toward a prbspedtive " 
defendent who will be able Xo satisfy a settlement ortnoney ^ 
judgment after trial.^ Generally, under the doctrine of 
respondeat superior, the employer is responslbte for the atts of 
his employee within the scope of employment and is iisusjly 
either the s'ole or major contributor to |he settlement dr^ 
judgment. Iti matters involving teachers and administrators 
of publicU:plleges and universities, hbwever, often this is not 
the case. Because of the doctrine of sovereign immunity, the 
public college as employeris immune from liability. 

The doctrine of sovereign immunity originated m 
England, Nvhere the courts accepted the belief t^at the "king 
could 'do no wrong*' and summarily dismissed cases against the 
governrnVnt^ The concept was initially applied in the United 
States by a Massachusetts court in 1812, and was quickly 
extended to all governmental and quasi-goyerninental agenr 
cies in the, various . states.^ In recent years, )ho^yever, the 
sovereign immunity doctrine has been abrogated by ^govern- 
ments at all levels in the U.$. 

' In 1975, Ohio joined the inajority of states that have 
generally waived- their sovereign immunity. 2 A few states eVeh 

— ^ — '-^ ' — — ~^ — J ' 

1 . Mancke, LiaoiHty of School Districts for the Negligent A cts of Tl\eur^ 

pnplo^ees: \ J. LAW' & ED. 109 (.1972). The article discusses the 
history of sovereign immunity from the perspective of the case W 
Russell V. Men of Devon,' ipO Eng. Rep. 359 (KyB. 1788) in Englan^> 
^and its counterpart in the United States, Mower v. Thc ln1iabitatit/op^ 
Leicester, 9 Mass. Rep. 247 (IjBli) :and analyzes thic;, reason courtfi 
adhere td fhe doctrine absent express statutory authority. 

2. On January 1, 1975, the Ohio legislature effcctuatc</ OHIO REV. 



have passed statutes that Rjovidfe for direct relief against a 
school district for damages suffered at the Hands of their 
boards,'officers, agents and employees.^ The broad language in 
which Ohio abrogated its immunity and consented to be sued' 
;and ^lave Tts liability de^mnned in the newly qreated Court of 
Claims, clearly impli^that injured persons'Tn^y now. bring 
suits against state colleges and universities, naming trustees 
and administrators in their official capacities as defendents. 

; )f*ublic school districts (including community and technical 
colleges) in Ohio, however, were specifically exempfed from- 

; the statute waiving sovereign immunity and continue to be (ret 
from^ability suits.^ ^ , ' , V . 

^ Prior to 1975, the state's e'ducational instUptions could 
rely onlhe doctrthe of soVerfeign immunity to 'protect them 
from all tjrt iSfbilit^^ suits. The Ohio courts consistently -held- 
that the state's educa'tioriarinstitutions and their govefipli^ 
boards and officers Avere agencies of the staje,- and,-sharitofe int- 
the state's immunity frdni suit withrfat itsx:onsent, doulttnot be 
su?d fbr negligence iii^ the discharge of thei/jduties> 



3. 



.y Both l>efo|e and ^ft^r^helSWten o immunity, Ohio 

~ — ^ . - ^.^ ' • — — ' 

CQDE §§.2743;OI-2743.20.which waiv)^ the staters sovereign immunity 
irom ^^ Ig^y and permits smtis to1)e'brought ijot a new court of 
^^8..C^^pi interest, is § 2743.02 that invoIveraStfricy relation- 

Suprqnoiel. New York, California andWashington expressly orWd^ - 
for this type ofsuit.'See Miller v. Board of Education, 291 N.Y;25,*5Q 
If. E.Zd 529(1943); Herman V. Board of Educi 234 N.Y 196 137NE/ 
24 (1922); N Y. EDUC. LAWS §§ 2560.3023 in which New York alonel 
adheres to theBrittsh rule of liability to the extent of recognizing no 
immunity foj^cts of the school board, but extendssuchlhuiiunity to the 
acts of th^board's agents and employees and^it incorporates an * 
^indemnification against loss 16 its agents and employees, which includes 
teachers. \ . . " ' 

Supra, note 2.. OHIO REV. CODE 2743.D1 exempts Vlitical 
subdivisions" defined to include school districts as well as municipar ' 
corporations, townships, villages and counVics. 5^^ Baird v. Hosmer 46 
Ohio St. 2d. 273, 347 N.E.2d 533 (1976) (Tort immunity is not accorded 
to teachers). ' ' >' • • 

See Wolf V. Ohio State Univ. Hosp., 170 Ohio St, 49, l62 N.E.2d 475 



courts have followed tlie general rule that school administrar 
tors are not liable for torts committed by them in the 
j)erforhisince^c^ exercise of judgment and 

discretion;* the pourts have cliS^nguished betweciv **acts of^ 
discretion** as^to should be performed or 

the reasomablc metliod fordoing it and "ministerial acts** which, 
jnust be done as a matter p^^^ virtue of occupyin^ttte*' 

administrative officezTWhiW administrators are liable foVtorts 
resulting from their-^ o\Vh negligiqnce inrthe performanjje^^x^^^ 
ministerial duties as well as for their o^nintentional torts;; they^ 
are not individually liable for injuries caused by the negligence 
of their employees.^ Since administrator^ faculty and staff are 
all employed by the sanle employer, the sfate, administrators 
have no personal liability for the actions of their employees 
under the doctrine of respondeat shperio'r Consequently, there 
are few grounds for administrator^abiHty. Perffaps the area 
of most *hazafd 4S; tl^ civil rights area;!^here students and 
faculty nrterftbers: qiay claim that their constitutional rights 
have been infringed, aiid administrators and trustees may be 
held personally- liable in damages for those infringements. 

Even in a jurisdiction that retains sovereign immunity^ 
faculty members are held personally liable for their tortious 
acts in their role as classroom teacher. (The faculty weniher 
performing administrative duties of a discretionary -nature, 
such as serving oa a personnel recommendation committee^,* 
would presuiftably have a qualified immunity extended to him 

( 1 959) l^oard of Trustees could not bCiSued because they were agents of 
^;ie State of Ohio pursua^nt to OHIO REV. CODE § 333103), ' 

6. See Carroll v. Lucas, 39 Ohio Misc. 5* 3 13 N.E2d 864 ( IP74) (school 
officials could notJ)esued for negligently assigning a book'that might be 
injurious to minors as part of the course materials in music class). * 
, k • . - '. 

7y Hopkins/ Legal Liabilities of Administrators .^nd Trustees of 
Institutions of Higher Education, 11 Legal jssuesi for Postsecondary 
Education, 22 (1975). 

8. Hall V. Columbus Bd. of Education,'3? Ohib /\pp. 2d. 297, 290 N.E.2d . 
580 (1972) (school board not liable for negligence in permitting a 
defecyvely designed and constructed playground to exist). 



inamanneraiKilogoustothatoftheadmim \ 

.discretionary acts iit thiS'^dvcrnancc of the^U^ . ; 

:'^P^gh immunity has not been extended to the classroom 

t&a^^ff^ it inmost instances, tended to discourage iawsuits;.' 
^^litd GUih^i i^^ that coujld have becji madd available to the 

'jiXjbY^sf^^ and explains Si^hy, eispedallyih Ohio, tli^je is / 
"^'vety%tfe V ' 

Charitable iMMiiisiTY ' ^ 

The elimination of Ohio's sovereign iihmunity leaves the 
state's private educational institutions in' a better position 
relative to state colleges and universities. Priji^te educational 
institutions are created at the expense of private parties in the 
corporate sense and are deemed private corporations, which 
allows them to ^ue and be* sued, and Unlike stateHftstitutions, 
private collejges do come under the doctrine oi respondeat 
superior Hoover, these institutions^have historically been „ 
protected fro'^iiability except iarare instances by the doctrine 
of charitable i^tmunity. This doctnne 1^ grounded in a public 
policy decision to protect the assets of d charitable institution 
from sujt by individual injured plaintiffs. Ohio courts have 
enunciated a poUcy of immunity that releases charitable 
mstitutions fropfv liability for tortious injury except 1) when the ^ 
injured persgn OS hot a beneficiary of the institution^ and 2) 
when a beneficiafy suffers harth as a* result of fiailttre of the 
ihstitution to exercise due care in the selection or retention of 
t an employee. » VOhiq l^crflows the majoriify j)osition inqualifying 
its immunity on the: status of the injured.^ person (treating 
students ds* .beneficiaries^ of the charity) and, in retaining 

9. SML'lfcfnson'^Schools and Teachers — Tort Liability in our Changing 
, Socicty^8lCANSAS L. rev: [24(1959). 

10. ^ucces^on 6f Hutchison/ 1 12 La. 656. 36 So. 639 (1904) (whetKer ^ 
medicaKschopl fadlity. was a private or public institution).^ 

1 1 . « gibbon, Adm'r v/ Young Women*s Christian Ass^n of Hamilton, Ohio, 
' 170 Ohio St ^p/164 N.E.2d 563, 564 (1960). . 



- liability for negHgence in hiring employees.' 2 However, while 
Ohio's doctrine of charitable immunity was u$ed to dismiss a 
suit against Wittenberg College brought by students who 

, claimted .to be^kijuTed ^s a result of the college's alleged 
negligence,'^ recent caseisin other jurisdictions have held that a 

, student paying tuition at a private college is not a **beneficiary'^ 
of thd institution's charity and thiis may sue and claim 
judgment agahist a private university fpr negligence. Other 
jurisdictions rccqjgnize the tort liability of the private 
institution but limit execution of the judgmeirt reiideredV 
against it in a tort action to non-trust property,'^ 

MQ§.t jurisdictions injpose liability for torts arising out of ' 
noncharitable activities df the school where suqit?ictiyitie;s are 
primarily commercial in nature, even though carried on for the* 
purpose of obtaining revenue to be used t9 further the 
charitable, jj^rposes of, ^jjie; ,5^^ private college is 

idfcndiictihg^g^m^ of chaiu:e on its premises for-profit, tori 
example, it is engaged in a business enterprise, and a person 
Injured at the ganjes would hl^ve the opportunity to sue the 
college without the interpositipn of the doctrihe of charitable 
immunity. '^ In distingj^shing cases, the test used by the courts 



court's discussion of the wide Variation in application of the. 
"imHiunity rule in President and Directors of Georgetown College v. 
r^l?::,r.^ Hughes, 76 App. D.C. 123. 130 F.2d 810 (1942). 

13. .-See Matthews' V. Wittenberg College. ni'dKio App. 387. 178 N.E.2d; 
526 (^60)«(a non-p^rofit religious mstitution is not liable for tortious 
conduct resulting in injuries to one of its stu den ts). ' ^ 

1 14. Heimbuch v. Presiderit and^ Directors of Georgetown College, 25 1 F, 
Supp. 614(1966). ^ 

■■^ . • ■ 

' \5, SUpra:-noi%\2. I ^ ^ , ; 

16. Blailtas^p V. Alter, 171 Ohio St: 65, 167 N.E.2d 922(19(30) (a church 
in conducting a game^Uf chance on its premises for siftstantiaf profit is 
engaged iQ a business enterprise and is amenable to a tort action by a 
patron ctf ihe game who sustained personal injuries by a fall when a 
defecti^thtfir, supplied by the church, collapsed). ' 
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has been the proximity of the commercial activity to the 
educational mission of the institution.^^ v 

* Man]^ states^ in conforming to the abrogation of isovereign 
immunity>;^have dealt a siniilar blow to charitable ynmunity; 
but Ohio is one of the few staites which has not.*^ There are 
good public policy arguments for removitig immunity from 
both public and charitable institutions and allowing irijui-ed 
plaintiffs to be compensated for their injuries, and the 
usefulness of bpth so vereigp. ^ni^harim immunity may be 
outlived, especially since the original purpose of protecting 
^te funds and private cbaritieis can be accomplished by the 
purchase of insurance policies for schools and charitable 
institutions. Nevertheless, even in jurisdictions that retain 
inunu?;iity proteci^pn; it'4s crucial'that theiajpulty member an^ 
administrator understand that the doctrines of sovereign and 
charitable immunity are for the benefit of the college or 
imiversity and do nqt protect the individual from liability (or 
aclE|: of negligence.*' V; ' • . 

f " iNTENTIONAL TdRTS V. 
i^The primary scope of jntentional torts affecting cpjlege 
persohnel is the intentional interference with the person of the 
student. Assualt apd battery comprise the majority of court 
actions in the area of intentional torts relating to classroom 
teachers. In a society that is changing rapidly, with more 

■* : f ' — '~ — V . . ■ 

17. Miller v. Concordia Teachers College, 296 F:2d 100 (8th Qr. \^6\) v 
(operation by college of a dormitory for which fees were required oif th^^ 
student resident^ h6ld to be encomi)assed within the general charitable 

, purpose of the school). Sec also Annot, 38 A.L.R.3d 480 (197 1), 
^ ;•- . "■• ■■■ ■ ■ ' ^\ V -■, ■ ' ^ ■ " ' ' \y 

18. ' See Williams V. First United Church of Christ,40 Ohio App.2d 18J^3I8 
' N.E.2d 562 (1973), flj!rrf; 37 Ohio St. 2d 150, 309 N.E.2* 924 (1974). 

19* Rose V. Board of Education of Abilene, 184 K^n. 486, 337 P:2d 652 
^ * (1959). "The cloak of immunity from liability for tort . . . docs not 
. extend to . an employee of the board of education who, through 
^ negligence or other, wrongful act, causes injiilylasjiother- (however, in 
Rose the employi^ was a custodian in this cas^V^Tljs Was alsd'tnie in 
Ohio, 5ee. e.g,/the leadingcase Guyten v. Rhodes,^jj<)hio App. 163, 29 
N.E.2d 444 ( 1940). See also Baird v. Hosmer^5up^ note 4 and Annot., 
32 A.L.R.2d 1163 (1953). \ 



people than ever before using the courts, however, suits for 
other intentional interferences with the person, such as false 
imprisonnieitt and defamatipn, itiay become njbre^common.; 

i > Assault and bgtfer>' actions, usually arise as the result of 
disciplinary action' taken by the classroom teacher and are 
actually more coitimbn at the tlementary ^nd secondary school 
level than in higher education. Nevertheless; the authority 
giveti the teacher through rules and regulations promulgated 
b]^ the scjtiool or college administrations in loco parentis is 
important. These regulations set forth the cfiteria that>the 
teacher must head in his or hec role, and a determination later 
may ^ made by the court a« to )J[hetlier the teacher exceeded 
thjp scope of authority. Any teacher >yho;attempts to enforce his 
or her own individual will%pon a student=without the authority 
of written rules and regulations is acting foolishly. A civil 
lawsuit, criminal prosecution, or both, may result, eVen if the 
action taken was in attejnpt to restore order to the classroom. 
In such a suit, the teacher will not be able to rely on the 

^institutioh for support. ?* ^ 



There are two clear lines TajFauthority relating to the 
^cceptabje parameters^ of -the; teigLchyr's adrtiinistratidn of^ 
corporal punishment.^oThe^Bastfqf Srarev. Pendergrass^^llaid 
down the older rule, which -gives the teacher complete 
discretion as to the necessity of punishment and how it is to be 
administered. In Pender^r ass, there was an indictment for 
assault arid battery, the offense being the whipping with a 
Switch which left mark^ that disappeared within afew'days. 

20. ^See ProchI, Tort Liability of Tedchers, for Wh extensive discission. 12 
VAND. L. REV. 723, 734 (1959) [hereinafter cited as ProchI]. 

,21. 19N.C 365,3I Am.Dcc.416(l937)(theotherviewnotadoptedbythc 
court requires that in inflicfting corporal punishment a teacher should 
^^^rcise^reasonable judgment and discretion, and be govomed.as to the 
mode and seVerity oif the punishment, by a consideration of tbe nature 
of the offense, the age, size, etc., ol^the offender. Both views set limits 
that the teacher cannbt overste|>, but differ in that tlie rule adopted by 
the North Carolina court allows the limit to be set by the teacher, 
whereas the othei* requires different degrees of^^uAishment to be 
; graduated to different offenses). 



The defendent schoolteacher was found guilty by the jury and 
the conviction was overturned on appeal. The court applied the 
concept that the teacher is in loco parentis and may exercise 
personal judgment as to the gravity of the i)(Jense and the 
punishment it merits. The tq jiis power are that no 

punishment may be inflicted that i^^pf a na^ur which might 
cause lasting injury to body or Jieakh, and that punishment 
may not be inflicted malicioWly. v 

The newer of modem riiW, stated in Sheehan v. Sturges.^ 
denies the teacher the absolute discretion tg dete^nine the 
necessity gf the punishment an^l leaVes as questions of fact the 
reasonableness and type of punishment to be administered. 
Here, the pupjl violated jschopl rules ai^d the tjeacher>y hipped 
him. The trjg^l court's finding tHat.the **wliipping was- not 
unreasonable or excessive and was fully justified by the 
plaintiffs misconduct atlhe time" was affirmed by the appeals 
tourt, which held^^ that the reasonableness of the itunishment 
administered by a* teacher to his pupil is purely a question of 
fact. In inflicting such puiiishment, the teacher must eitercise 
sound discretion and judgment, and adapt it to the nature of * 
the offense and the character of the offending pupil. 

In Ohio, the Pendergrasficritcna as to the duration of the 
injury and maKce are followed, but Ohio is in the minoritV- In 
State V. Liirz, 24 the Connecticut Supreme Court set %me 
definite guidelines relating to assault and batfery, specifically 
in criminal cases. Thp defepdent school teacher appealed an 
assault and battery conviction for paddling a pupil. The 
punishnftejitrevblved around the pupil* s lying about throwing a 
stone^at an 1 l-yeai;-old schodlniate on: the way to school, 
knocking off her glasses. The pupil was spanked from six to 15 
times causing tendemessAnd discoloration to the buttocks for i 
five days. ^Tfie appeals cpurt held that a teacher i$ not 

21^ 53 Conn. 481. 2A 841 (1885). . . 

23. ^53.^nn, at482. 2A. at841. ^ \ 

24. 65 Ohio L. Abs. 402, 1 13 N.E.2d ?57 (CP. 1953)/ ' 



criminally liable for mere, excessive or immoderate punish- 
ment, but that mklice, express or implied, and 4>roduction or 
threatened production of Ti^stmg or permanent injuries must be 
shown. 25 Th^upreme court noted there was no evidence that 
irtdicated the teacher acted ^th malice or any serious injury 
occurred or any punishment occurred in excess of that^ which 
the law authorized one stan||ipg in loco parentis to inflict. In ^ 
fact^ there was ample evidence to indicate the teacher acted in 
good faith with proper motives. Given this standard, it is fair to 
speculate that a pteintiff iri a civil action, even with the lesser , 
burden of proof — preponderance of the pvidence rather than 
beyond a reasonable doubt— would have an equally difficult 
time and a low. probability of success. . . * 

No matter' in vyhich jurisdiction the act occurs, the teacher ♦ 
will be ip a* precarious position if he or siie acts before thinking. 
Reliance upon prior c&se decisions which generally support the 
actions Qf the teacher should not be blindly adhered to because 
there is an underlying message developing in the^e cases. That 
message'* is now clear— arbitrary, capricious or malicious 
conduct of the instructor will not be affirmed Jjy the courts. 

An.action for false imprisonment by a student against an 
instructor or administrator may appear improbable at this 
time and, ihdeed, there is only one reported case in the United 
States.26 Generally defined, false imprisonment is the restraint 
of the person, which he or she i^ aware of, and which is against- 
that person's will. Think,about the student who is properly in 
the ctassroom'^nid is denied permission to leave the room, no 
matter what the reason. Is false imprisoiimerit a viable cause of 

25. See Martin v. State, 1 1 Ohio N P. (n.s.) 183 (CP. 1910) (which was 
relied upon as precedent for thf Lusz case). 

> • ' ' ■ ■ ' . ■ ■ ■ .^ . . 'vi-. t'" - 

26. Fertich v. Michener, 1 1 1 Ind. 472, 1 1 N.E. 605 (1887) (any reasonable 
rule adopted b;^ a teacher not inconsistjcnt with a rule or statute of a 

• higher authority, is binding upon the pupil. A rule requiring tardy 
pupils to remain in the hall is reasonable, and in enforcing it due regard 

: n\]ast be had to the health, comfort, age, mental and physical conditions 
of the pupil and circumstances of each cksj!. A mistake of judgment is 
not actionable; without wanton, willful or malicious conduct of the 
teacher,.false*imprisonWnt will not lie). » 



.action? Would an action in false imprisonment lie if the student 

were warned by the teacher that he would be expelled from 

school or fail the course if he left the room? The student's age, 

maturity and ihe type of school or college are just a few 

variables which must be considered- There may also be an 

. intentional breach of duty by releasing the person from 

-confinement where that pf^rson was properly confmed.^^ These 

examples may seem far fetched but are set forth to stimulate 

thinking and emp/hasizc that the teacher is legally responsible 

for his or her pwn individual actions. 

"I ■ , ■ ■ ' 

Likewise, defamation is not in the forfefront of litigation 

involving university faculty and adminisWors. While there 

are reported cases, they are few in numberand hinge oq^ narrow 

issues,28 but various classroom siti^tioris might be the basis for 

this type of action: for example, a teacher remarking to a 

particular student in a classroom filled with ^his or her 

colleagues that "You are so dumb you'll never pass'thi; course 

let alone graduate from college." Suppose the direjf^ language, 

is^^Qt q»e(l, but by innliendV'br other overt actions it can b^ 

irftplied by the class that the teacher indicates that thestudent is 

not overbardened with gray matter. Is that actionable? The 

court will lopk into the actions of th^eacher and will arriv^^at 

the intent of.the teacher evidenced by that individual's actions^ . 

Administrators and faculty \i^ho ^erve on .evaluation or 

admission committees need to be particularty alert to the 

possibilities of defamation, even though a qualified privilege 

usually protects statements ma4e in those^ sftpations. 

privilege confers upoi) a person ^ special benefit oi^legal 

sanction to do spm^hing, or negatively, it may grant immunity 

froni suit. A speci^xir qualified privilege is^ bestowed upon 

certain classificatioSsof persons, such as^admimstrators^and 

?7. PROSiSER, LAW OF TORTS 45 "(^ cd. 1971). 

28. See, e.g.: Kcnncy v. Gurlcy, 208 Ala. 623, 95 So. 34.(1923) (action of 
libel against college dean and college doctor reversed in their favor with 
court holding that their letters to parents as to why daughters could not 
^ be permitted to return to, the college .[plaintiff minor, had vetieri^l 
disease] as a student were conditionally privileges comniunications). 



professors, and requires that the person conveying information 
or doing an act within his or her authority, do so for reasons 
which prote<tt the interest of the public, third ij^rties or the 
person who is the beneficiary of the privilece.^^) 

NEGLIGENCE ^ 
Simply defined, negligence is conduct that falls below a 
standard of cire established by law to protect others against an 
unreasonable risk of harm. 

The college administrator is personally liable for his own 
negligence but not for the negligence of employees where the 
adminijstratpr was not pers6nally involved in the negligence/ 
Sued in their official capacities, trustees and administrators 
have beeli held not to be 'liable for injuries caused by falling 
telegraph lines,^* formation of^ lump of ice^on an outdoor 
skating rink,^» injuries on football practice field,^^ or sustained 

2^. An example of the appl^atiort.of the special orqualified^privilege that 
may arise u'nder the Civil Rights Acts. 42 U.S.C. § 1983 (1963) is found 
in Wood V. Strickland, 43 U.S.L.W. 4293 (19751/fhe Supreme Court,, 
in that casc^ held tiiat liability for all actipns wMiich violate a student's* 
. constitutional rights would impose an undue burden upon the school in 
exercising their official dedsion ^making powers. Rather, school 
' officials will be granted immunity so longas thelaction^taken is a good 
^ faith fulfilinieht of responsibility and within ihe* borders of reason. 
^ Liability will follow only if the action isj^Jt^ in bad faith or with 
malicidus intent. 

> ■ ^ ' ^ ' : . : ■ 

30. Lundy v. Dalmas, 104 Ca*v 655, 38 I\445 (1894) (boarrf of regents of 
state ijniver^ty held not to be perspnaw liable toa person injured by a 
; tkegraph wfre fallen frbm an allegedly\iegligently maintained line). 

31 Mlrtiboys v. St. MichaW* CoUegc, 478 F.id 196 J 2d Cir. 1973) 
(evidence insufficient to support conclu^'on that^mall lump o?^ice over 
^^.which^ student fell while- engaging iii hockey game on outdoor rink 
existed for sufficient time to'render cdllege officials negligent in failing 
to discover and correct. the potential hazard). * 

32. Cramer v. *Huffnjan'; 390 F.2d 19 (2nd Cir. 1968) (physician's alleged 
^ negligeqce in failing to advise coach that student was unfit to participate. 
. in football practive after hospitalization could not be imputed to Ihe 
university). Cf. Wells v. Colorid^, College, 478 F.2d 158 (lOth Cir. 
1973), wl^ere university was held liable for injuries sustained by a 
student when she was thrown onto a hardwood floor rather than 
protective mat by her judo instructor;,|ylaintiff made out a prima facitf 



during horseback riding lessons,^^ or for decline in a student^s 
morals.^ When sued for negligcfhce, the university has 
^available nhe usual tort defenses^ including absence of 
proximate cause^ cbntributory negligence on the part of the 
student and assumption of the risk, and the^ l2^ter two are 
mote likely fb* prevail at the college le;yel th^t at the elementary 
or secondary leVel because of the pr(^uihe§ greater maturity of 
college*-age students. 

The administrator's responsibility for supervision h^s 
been expressed as being that which a person of ordinary 
prudence would observe in comparable circumstances;^^ some . 
jurisdictions have expressed the duty as being that which a 
parent df ordinary prudence would observe, paralleling the 
notion th^ the^tiniversity stands in ^lace of the parents.^ 
Frequently; t{[e issue of proximate cause arises in a case of 
injury caused by a sudden attack by another student or a visitor 
to the campus. Universities may be held liable for failure to 
provide adequate supervision during classroom activities; 
however, this requirement is predicated tlfpon Ike reasonable- 
w ness of an at>prehensionthat it i^ requii^d.^^ In connection with 

case of^ negligence because the activity was a hazardous one and 
peifprmed.by an expert whosfe duty of care'was cpmmenftur^ 
degree of liazard. 

33. Stephenson v. CoUege Misericordia. 376 F. Supp. 1324 (1974) (coUege 
officials^ were not liable for injuries sustaihed^by student taking 
horseback ridmg lessons at off-campus stable in fulfillment^f collegers 
physicar education requirement). * . - 

. ^ . • ... ^' •. . '■• 

34. Hegel v. Langsam, 29 Ohio Misc. 147, 273 N,E.,2d 351 (1971) (university 
could not be found liable to parents of 1 7-year-old feniale student for 
allegedly permitting daughter to become associated with criminals, to 

• be seduced, to become a drug user and to be absent from^ her dormitory 
^ and fot failing to return her to her parents* custody on demand). 

35. Titus v.^Lindberg, 49 >4.J. 66, 228 A.2d 65 (1967). Sec abo Annot. 38 
A LR.3d 830(1971). ^ I 

36. Hoose V. Dnimm, 281 N.Y. 54, 22 N.E.2d 233, reh.den., 286 N.Y. 568, 
35N.E.2d922(1941) ; 

^ ■ ' ■ . 

37. Zieglerv. Santa Cruz Oky High School Dist , 168 Cal.App.2d 277, 335 



activity otitside the classroom, two questions an was a duty 
owed id the injured person; andif io, was such duty reasonably 
satisfled by the provisions made \y the university. With the 
increasing incidence of crimes against the person oji college 
campuses, universities may expect future litigation to include 
questions of responsibility for providing adequate security 
personnel to patrol grounds and dormitories.* 

Teaching faculty are legally responsible for the safety and 
welfare of students assigned to'* their classroom, shop, 
laboratory, or gym class.^^ The teacher's liabilty for damages 
resulting from his negligence in or about the school rests upon 
the same principles and defenses as does the liability of 
private {Person a^ay from the school. The same standard of 
care applies, that of a reasonable and prudent person actrng 
under like circumstances.^^ An individual teacher must tjikc ^ 
pri^cautions to avoid acts or omissions which he can reasonably 
foresee would be likely to injure his students,^ Thus, the 
accepted standard of care imposes a duty on the teacher owed 
tcA^he student or students. If the breach of the duty causes 
-damage or injury, liability will rest with the teacher. The duties 
of ^ wacher are the duty of supervision and the duty of 
instruction. 

DUTIES OF SUPERVISION AND INSTRUCTION 

Tht qpjority of the litigation involving adequate 
supervision fall3 into the realm of the teacher who is absent 
from the classroom when a student is injured. There is no 
uniform standard as to what proper supervision is except to 
state that it varies from jurisdiction to jurisdiction. The duty of 
supervision is an' affirmative one and the standard of care is 

P.2d 709 (1959); Beck v. San Francisco Unified School Dist., 225 Cal. 
App.2^03» 37 Cal. Rptr. 471 (1964). 

38. VawiC ^Teacher Matpracitce. M UNIV. RICH. L. REV. 447 (1974). 

39. pJoehl, supra note 1 1, at 752. ' . 

^^0. siiu. Tort LihbiUty of Teachers and Administrators for Negligent 
Omduct To^^nH:42Pupils, 20 CLEY. ST. L. RBV. (3) 551 (1971): 



"ordinary care" or "ordinary prudence.*'^^ While schools 
c^not pffercohstant suM^vision there must be evidence that a 
" ihought-pid plan of/upervision existed at the time a(Hhe 
^ a<^ident..f2 A case ifTpoint is one in which two stlidents were 
^ implementing a potentiaUy d^ experiment in the 

chemistry laboratory wheh the yistructor was called away. An 
explosion occurred and in attempting to quash a fire that 
ensued, one studept was injured. The Washington court held 
there^was sufficient evidence to find inadequate supervision.*^ 

Similar fates haVe befallen j^ym teachers who leave their 
. classes, many times on school business. The courts have 
, usually held that had th^eachefs been present they could have 
foreseen the cokseqflaffces of the acts that injured the students 
and^ their Ibsences vjjfre found to be the proximate pkustpf the 
accidents.^ ■ 

41. 5eeBrooksy. Jacobij39Mc.3Tl,31 A.2d414(1943)(studcntfcllfj^^ 
staging during counc i^vocational training); Scgermaav. Jones/256 
Md. 109, 259 A.2d 794^ (Ct. ^PP- 1969) (pupil kicked another j 
during t^acher*s abs<;ncc^ absence was not proxitnate cause); Gau 
Davis. 281 MiCltSIS* 275 N;W; 229 (1937) (teacher directed stu^,._ 

^ water plant in classroom and the glass vessel shattered. Thfc teSTwas < 

in which 'flic ordinary prudent.person would be able t6:.for^fce thfe 
accfdcnt); Ohman v. Board of Education, 300 N.Y. 306, 90 N.E.2d 474 
(1949) (pencil thrown. when teacher out of toom cannot be foreseen by 
tcacherj; Drum y. MiUer, 135 N,C. 204, 47 S.E. 421(1904) (teacher 
thr^w^ p<^ncil at pupil causing serious eye injury and was held to have 
anticipated the consequences of his act); Guyten v. Rhodes, 65 Ohio 
App. 163,29 N.E.2d444(1940)(tcachcrlcftclassroomand pupilknown 
to be a troublemaker threw millc bottle at classmate injuring classmate 
whomhciriad Deviously assaulted. Teacher no liable because absence 
was not ftep^xiniate cause of the injury adopting the philosophy of 
Ohman). , *, 

42. BuUer v. Di^jpict of Columb^ 41 7 F.2d .1 150 (D.C. Cir. 1969). (Studerit 
; ' struck in eye ^ith sharp object by pranksters when entering printing 

classroom and was warned by classmate of the. Impending prank. 
Teacher was oh cafeteri'jai duty punuarit to a school plan thought to be 
, best to promote safety and found not liable). See the dissenting opinion 
which krgues teacher and s^oql were oh notice that boys roughhouse ' 
and throw type and would be prima facie case. ^ 

43. - Jay v. Walla Walla .Coljege. 53 Wash. 2d 590, 335 P.2d 458 (1949). 

44. ^nell v. Trs^velcre Insurance Company, 264 So. 2d 346 (I^i. App. 

,,,, , -^^'-^ ^c:- ■ ' • , " , ' ^ . 
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It is interesting that the .only: repoitdS Ohio decision 
dealing with a', teacher's ^liabiiity for/his condu^^ in the 
classroom ils buy ten v; Rhodes.^^ In that icgise the^^cher was 
not found liable for leaving the classroom utfettended, even 
thdugh during the absence one student assaulted another, and 
the teacher had knowledge that several students had in the past 
assaulted classmates. Given this situation, outside of the 
cliassroom and school, the absent supervisor probably \vould 
have been found liable because the absence was the proximate 
cause of the injury. The theory has been a^dvanced that* the 
decision in the case absolving the absent teacher from liability 
may have discouraged the filing of similar cases.^^ It is 
suggested, however, that the doctrine of sovereign immunity 
may have been a more important factor discouraging litiga- 
tion. 




5jj0t only the instructor who leaves the classroom 
unaftended, or in th^^ndsqfa young pupil who risks suit, but 
also Ahe instructor whoSi^^resent and impifi>perly oversees or 
supervises the students. These situations can o^cur in the 
regular classroom, but are more pronounced in the laboratory 
or gyffi. In another case involving a chemistry experiment that . 
caused an explosion, the instructor was found liable even 
I, though he was present during the experiment. In Damgaardv. 
Oakland High School Dist.,^^ the California Supreme Court 
held that the essence of negligence ts failure to exercise due care 
and take proper precaution. The instrument that exploded was 
under the exclusive management of the instructor. In the 

1 972) . (teacher found liable in leaving sixth grader, to "mind" first 
^ders without'supcrvision and accident occurred to the child. that was 
"miiiding"); Cirillo v. City of Milwaukee, 34 Wis, 2d 705, 150 N.W. 2d 
460 ( 1967) (Supreme Court reversed trial court which held teacher liable 
as matter of law leaving gym class unattended). ' ^ ' 



65 Ohio App. i63, N.E^ 444 (1940).> 

Dugan, Teachers' Tort Liability. ! 1 CLEV. MAR. L.R 
(1962). 

V "■ ' • ■ ' ' * 
212 Cal. 316, 298 P^,98?(I93I). 
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ordinary course, of events an efxplosion dpes nm ocfGur with 
proper use, and in ifte absence of any explanation of the 
defenderit leacheras to what occurred^ th^ instructor was liablje 
in negligence under the doctrine of res ipsa loquitur Cthc thing 
speaks for itself). It is the dutVJof the teacher to prevent injury 
and supervise properly.^8 . ,^ ^ 

The duty of supfepvision can be extended to include the 
disciplining of the student emi rendering aid or assistance to 
the student. Yhe conduct of the teacher is expected to* be 
reasonable.. In the ofteii cited case of Guerrieriv. Tyson,"^^ an 
extreme administfering of first^t^ oc<:urred when a teacher 
treated a student's infected finger by forcing it into scalding 
water for . ten minutes which caused the/student to be 
hospitalized, for 28 days. The Pennsylvania Supreme Court 
held that the doctrine of in loco parefitis^^ did not extend to 
sanctiofting negligent conduct and unreasonable discipline 




Whiles most of t^^^^Bn has focused on the teacher's 
duty of supervision;. iM^pnary f^aso-fiNfo^ the teacher's 
presence in the cla&room is to teach studer\S|jfhere are two 
basicduties related to iristructidn.^i The first is that instructiori 
result in the student^s mastery of certain^rocessies and basic 
skills. The s^ond duty is that students not participate in any 
activity without adeauate and proper instructkm;irom the 
tocher regarding the perfdrmarice of the specific function. 




48. See Govel v. Bd. of Education, 48 N!V.S.2d 299 (1944) (gym teacher 
> held liable for assigning Students exercises not'within their ability to 
" p^rfonrt). Of note is the law qfiekchcr indemnification discussed in this 

i case. The teacher, evetl if negligent, is indemnified through irisufi^ricc- 
policy purchased by school pursuant to state law. 5^^ authodlics cited 
in note 5 Jwpra. ' \ CrT 

49. - 147 Super. 239, 24 A.2d 468 (1942). 

50. See Prbehl, Supra noit 1 1. for an in-depth history, discussion ^nd 
analysis of irt Iocq parentis. He describes abuse of discipline as an 
intentional tort. ^ ■ ** 

'51. Vacca; jup/a note 20, at 452,453. 



Litigation ha^^een sparse in challenging the instruction of 
studentsVifl the traditi^ sense. In a 1972 case, however, the 
Gal^forrtia court* 6f appeals held that a student who sought 
darniages because hfer professor, who had joineSa faculty 
protest, refused to give till the lectures in the course OT to^iye a ^ 
final examination mi^t^have a dause of action." Th^itiident 
had received a grade of **B" in the course, but sh^ want^ 
knowledge as well; *Thejnere receipt of a grade in this qpuifse 
does not add a thing^to my actual qualifications,"5|,lslie 
written in a letter demanding that^the inst'ructon complete the 
course, 

. Jn a more recent California case involving breach of duty 
of iHstYuction, the plaintiffs alleged that tfieir son was never 
actually taught to read;\and as a direct result of that inability, 
the youhg man had been damaged in thi^he was unable to 
secure employ ment.^^ The California Court of Appeals, 
however, ruling that literary achievemerft was .effected by 
numerous factors outside the classroom that were beyond the 
schooVs/^^^lyTulc^Jr\^{a\or of tBe school district^ 

In l^h^^^ case, tbls one at the elementary level," the 
mother ofi^nysicaUy hsndi child petitioned the court 
for an order dir^cting^payment of her child's full tuition by the 
State of New York for attendance at a non-public special 
education facility. She alleged that the child had made 
practically no educational progress during the three and one* 
- half years ht: was.attending public school, but during one year 
at the non-public facility had made remarkable progress. The 
' ■ ■ " 

"52. Zumbrun v. University of Southern Califor|[||g, App., 101 Cal. Rptn« 
. - 499 (1972). \ . , 

\53^ Id. at 502. • 

54. \ Piter W. v/^San Francisco lirtified Schijioi Dist. 60 C. A. 3d 8l4,^CaI. 

Rptr.~(I976).r \. ; V ^ . ^ ; . ^ ' • , 
/ ^ - ./'^ , 

55. Ih the Mattcf of PcW H,.^ Misc52d 109r7. 323 N/Y.S.2d^^ 

' ' Coud/ Westchester ^Ghy. Wl). ^^e^/jo lsi.y. EqUCATl6l!f LAW § 
4403,4407. ' ' : 



family couri foumJfthat in light of this evidence the City and 
State Qf-5P^Qv*^york;must pay the expenses at the non-public 

institutJd'n. * ^ 

•■■ " ^; • ; ■ 

important foi* the teacher to know that prior to any 
tesroom relajea^ctivitfe which demand student perfor- 
naance, proper mstructioh, fxplanalion and probably demon- 
stration relating to the specific endeavdr, shouWln; completed. 
Mostfiff me miganon^lating to the duty of instruction relates 
tp djhgerous situations, usually involving physical education 
instrjictors, shop teachers or ' science teachers, and the 
profissional judgments^ which they exercised or failed to 
exercise. . 

'■ * ■ ■ * '.^ - ' 

In those situations, instruction as to h»sic procedure is 
mandated. Gatisideration should b|£;^»Vcn 4(ythe difficulty of 
the activity with suggestions as to the^cdnduct cxpectedduring 
thft^prformance of the activity, and the indentificatibn of risks 
iiivolved. The age level, maturity, and past experience of the 
student also enter into the extent of the instruction required." 

Detailed care ii\ explaining to the student how the activity 
should be performed and clarifying inherentdanger, especially 
when yvorkihg with ohehiicais was described effectively in 
Mdstrangelo v. West Side Uniort High School DisL.i^ v/herc 
the instructor Was present during an experiment with 
gunpowder. The student mingled a substance not called for by 
the, written text passed out by the instructor, Causing and 
e;cplosion and injui7. The California Supreme Court stated: 

[I]t Was flot unreasonable to assume that it is the duty of a 
teacher of chemistry, in the exercisi of ordinary care, to 
instruct students regarding the selection, riiingling and use of 

56. Vacca. suprq note 20, ai^S}; l^iiicr v. SnydcA. 21 N.C. App. 708, 205 
S.E.2d6J9 (1974)-(dut^towatti). V • 

57. 2 Cal. 2d 540 42 P.2d 63^(1*53), 5^ Brigham Y^ung University v. 
Liilywhite. 1 18 F.2d 836 (lOth Cir. 1941); Damgaard v. Oakland High 
School Dist.. 212 Cal 316. 298 P. 983 (1931) (the doctri.{e of res ipsa 
locquitor applied). ■ . 
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ingredients wijh**which dangerous^experimei^^ts lare to be 
accomplished^ rather than ^jio pierely hand them a text-book 
with general instructions to follow the text.^s 

Specificity of mstruction ' is acute to the shop'teachet*. 
whose class uses machinery, be it sinriple qr complex.,-^i^ny 
demanstratiofi, that is used to complement the instruction also 
must be precise. In Ridge v-. Boulder C. Union Junior-Senior 
fiigh School Dist,,^"^ the court of appeals found the instructor 
liable for injury to the student. The instructor had demonstrat- 
ed the use of a power i^w withoyt^^e safety g|i^rd attached to 
the m'achine although it was available. The student subse-/^ 
quently u^ed th^ saw without the guard and was injured. 

The instructor must have complete knowledge of the 

equipnient that he or shc j^xpects the^ student tp; use, which 

-ncludes knowledge of the risjt\)f harm.1[ffhere is any chahcc of , 

danger in performing a^wities there<jnust be instruction, ' 

warning anjl rnformat^pp.communicated to the^tudent. This is ^ 

- best iHustrdtedjby the^^se/Jf Ka//e>' V. Sianford.^ ^whtrc a 

physical education instructor allowed two students to box 

while he sat in^^jpl^reachers. The New YcnrK courfheld thai it* 

was the duty--6flhe. teacher to exercise^reasonable care to " 

prevent Injury. In not warning orinstructing the students as to 

• the ha^ajpds and dangers of bpxing, he failed in his duty and 

was hi^ld to be negligent. 

\ — : — — — . ■ ;;,» — •— — • • ■ 

58. Mastrangelo vl West'Side Union High School Dist.. 2 Cal. 2d at 542, 42^ 
p.2dat 6}6{I935). - 

''•rv'>' ' ' " ' . 

. 59. 60 Cal. App. 2d 453, 140 P^^d 990 ( 1943). See aisQ Clark v. Board of 
^ Education of gty of Ncvy- York, 304 N.V. 488, 109 N.E. 2d 73 (1952) 
(inadequate instruction By gym teacher as to students doing somer- 
saults); Armlin V. Board of Education of Middleburgh Central School 
District, 36 App. Divl 2d 877, 320'N.Y. 2d 402 (1971) (teacher never , 
detnonstrated any stur^ and spotters not instructed how to perform as 
to the gym apparatus [rings] and teacher did not follow State Education 
Syllabus that was in effect); ^vers<»n v. City of Beloit, 42 Wis. 2d 559, 
! 167 N. W.2d 258 (1^9) (instructor failed to advise student ^hazards of 

operating finder machine without a guard). /V ,V ? ' 
' . ! ^ ■ / ' ' . ■'■ ■ 

60. 272 App. Div! I8J, 70 N.Y.S.M 460 (1947). 



The duty of^ instruction assumes that the equipment 
needed to perform the activity safefy had been provided an(i 
was available. If the equipment wa^ not available, the question 
of proximate (that is, lega'p cause is involved. In Meyer v.. 
Board ofEducatioth^XYit NeW York Qoj^rt of Claims heldthat 
the absence of the safeguard on the sSw was not the prpximat^ 
cause of injury. The cause of the injury was a felU^w student 
who turned on a switch in violation of known safety 
instructions and broke the chain of causation that might 
otherwise have been attributed to^e Board of Education and 
the instructor who was present. • , 

rThe unavailability dfdthe equipniiipn't cari-be'the proximate 
cause of the injury, exposing the instructor as well as the 
institution to liabtility if the institution can be sued. Therefore, 
the instructor should not proceed with the activity if all safety 
conf^itions are pp^ met, especially if th^re is a violation of a 
' safety statute. ^ » - ' 

In Weber v. State^^ the claimant was a student in the New 
York State Agricultural and Technical Institute. While 
attending a carpentry class with the instructor present, he fell 
from a scaffolding that the class was constructing. The safety 
laws required a. safety rail which was not present; The court 
held that the state and instructor h^d breached their duty to^ 
comply with the statute. The instructor was not a named , 
defendent since the claim was filed in the New York Court of 
Claims solely against the State of I>iew York. 

Available equipment will not relieve liabili^per se. The 
equipment must not be defective.*^ jhe teacher could be found \ 

61. , 9 NJ. 46. 86 A.2d 761 (mi). See also Lehmann v. Los Angclcs City 
. Board of Education. 154 Cal. App. 2d 256, 316 P.2d 35 (1950) (school 

board should }iave provided safeguard for a press); Kirchner v. Yale 
University, 150 Conn. 623, 192 A.2d 641 (1963) (push block not 
available); Duncan v. Koustenis, 260 Md. 98, 278 A.2d 547 (1970) 
(teacher improperly secured gudTToh automatic planer and student lost 
parts of two fingers). ^ 

62. 53 N,Y.S.2d 598 (Ct. of CJaims 1945). . , 
63; ISee thomSi' vV City of New York, 285^N.Y?496; 35 N,E.2d 6I 7'i;i94t); 



negligent in the performance of his, duties in allowing students 
to use equipment or tools, which the teacher did not know were 
defective and improper, if he should have known.^ 

\yhile there are no reported cases in Ohio regarding the 
failure to instruct, the lack of cases relating to the teaching of 
basic skills and communicating knowledge belies what may 
come. There is a new wave of consumerism iri edicatioh. This 
new frontier has expanded to the doprsteps of several 
un\.versities.^^ Students are attending schools aiid'universities 
to learn and are not going to be satisfied by '"vacuum" courses. 
The duty of instruction should <J»e^ rethought aiid taken 
seriously. * 

^ ' CIVIL RIGHTS LITIGATION 

Although there is a paucity of cases in which university 
administrators have been found personally liable for conven- 
tional negligence torts, during the past decade, administrators 
ftave experienced a heavy exposure to a different kind of tort. 
The Civil Rights Acts, passed in the 1860's and 1870's and 
originally intended to protect the liberties guaranteed by the 
Bill of Rights to the newly freed slaves, have recently provided 
the basis for a rash of suits by faculty and students for claimed 
violations of their constitutional rights. 

Codified at 42 U.S.C. § 1983, the Civil Rights Act of 187L 
reads: ' 

Every persorf who, under color of any^tatute. 

Banks v. Seattle School Dist. No. 1, 80 P. 2d 835 (Wash. 1938) (machine 
may not have )^en set up properly to allow clearance). 

. 64. Crabbe v. County School Bd. of Northumberland Co., 209 Va. 356, 164 
S.E.2d 639 (1968) (teacher allowed student to use defective power saw. 
If teacher did not;know of defect, he should have known about the 
defect). „ > 

1 ' ■ 

65. See The Wall Street Journal, March 16, 1975, at 16. The subtitle of the 
editorial is "^An Educational Reyolution.^ A student at the liiuyersitxpf 
Bridgepojt/iled suit daimii^ she paid $150.00 tuition for Vcoui^ 
■;\ ; entit^d Methods and Materials in Teaching Basic Business Subjects)* 
. ' that did not teach her anything. 



V ordinance, regulation*" custom, or usage, of any 
State or Terriiory, subjects, 6f causes to be 
subjected, any citizen of the United States (5r ;pther 
persons within the jurisdiction , th^ the 
deprivation of any'rights, privileges or immunit^^^^ 
secured by the Constitution and laws, shall be liable . 
"--^i^ to the person injured in an action of law, suit in ' 
equity, or other proper proceeding for redress. / 

To meet the= first requirement under the statute, the conduct 
* complained of must be engaged in under color of state law. 
Admihiistrators in* pilblic institutions come within this 
requirement daily, in writing contracts, hiring or discharging 
. faculty, disciplining students, ^releasing, student records, 
recognizing campus organizations, authorizing use 6f campus 
facilities" for outside organizations; tf]is provisibfi does serve 
though to immunize both private defendents and Federal 
agencies and officers from § 1983 suits. The second essential 
requirement under the statute i^that the conduct subjected the 
plaintiff to a deprivation of rights, privileges, or immunities 
secured by the Fedferal Constitution and laws/ The most 
frequent allegations have been based on violations of the First 
aVd Fourteenth Amendment rights: faculty whose contracts 
hive not been renewed may bring suit claiming that their 
nonrenewal was effected eitliw'''wittimit due process or in 
retaliation for the exercise of First Amen^ent rights; students 
may use •§ 1983 to sue administrators for' expulsion or 
suspension in violation of due process or in retaliation for 
exercise of First Amendment rights, for censorship of a college 
newspaper, or to claim that the university's nonrecognit^ion of 
their sludent organization violated First Amendment rights o/ 
association or free sp»eech;,both faculty and students have used' 
§ 1983 as well as the 1964 Civil Rights Act to allege unlawful 
discrimination based on race or sex. 

Since jMfi^dicti^n u^^^^ i983>is in the fediir^l cqji^;> 
frather than tJie statel;<^ iitigatidn undbf the" Civil Rights Acts 

66. 2&U.S.C. 1343(3). 
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presents a problem of sovereign immunity. The Eleventh 
Amendment prgyides thatYThe Judicial power of the Um 
States shall not be construed to extend to any suit in law or^ 
equity, conimenced or prosecuted agaihst one of th^ United 
States by Srtizgnsof another state . . . *^^7^he Supreme Court, 
in Edelman v. Jordan, held that the Eleventh Amendment bars 
suits against the State iiot only when it is the named party but 
also when it is the party in fact.^?. Moreover, in Monroe v. 
Pape^"^ in 1961, the Supreme Court decided that all states,^ 
counties,; munic'ipalities, and their official agencies, boards and 
cfepartments were immunized from § 1983 suits,'simply on the 
ground that Congress had not intended to include them as 
"person^" under the statute; consequently, boards of regents 
and^oajfrds of trustees, as agencies of the state, are not persons 
under the act and cannot be sued as a body either for damages 
or for equitable relief. i 

The Eleventh Amendment restriction, coVfbined with the 
further requirement under, § 1983 that the defendant be a 
^•person,'' has focused attention on administrators in their 
ihdividual capacitiesas the only available defendants in §1983 
Civib Rights Acts suits. As early as 1908, in Ex Parte Young,'^^ 

67. U.S. CONST, amend. XIV. • ♦ 

68. 94 S. Ct.I347 {\91 4). in, Edelman, plaintiffs brought a class action 
^ seeking declaratory and injunctive relief under 42 U.S.C. 1983 against 

directors and administrators of Cook County Department of Public 
Aid fordel^jying tactics in the administration-of federal Aid to the A^ed, • 
• ' Blind, and Disabled; a court divided 5-4 held on Eleventh Amendment *^ 
grounds that federal court suits against public officers were limited to 
prospective relief wherever retrospective relief, in nlon?y damages or 
''equita^e iiestitution,*", was necessarily intendeif to WpaiS out of state 
funds. For a discussion of the implications of Edelman fdRsuits against 
college administrators, see^\iken, Tort liability of Governing Boards, < 
Administrators a^d Faculty in Higher Education, 2 Journal of College 
. ^ and[^University Laiy * . > . 

81 $iCt,47?jfI96n:f . f - 



70. 28 S.Ct. 441 (1908) (State attorney general was subject to federal court 
.injunction that prohibited him for attempting to enforce state railway 
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the Supreme Coull haddedarec! that the Eleventh Amendment 
immunity defense does not preclude suit^ for equitable relief 
against pubJic bfficials.acting in their official capacities; thus, 
members of.the board of .tru^|es, presidents, and d|tarfs, in 
theii- official capacities are**persons" and canntje^ed and 
compelled to provide equitable relief in suits brought by 
faculty and students under these acts.. 

More prpblonatic for administrators^ however, have been 
the decisions tM hold thif tnem^rs of the board, presidents, 
and deans named as defendantsjndividually, as well as in their 
official capacities, can be sued for money damages and'held 
personally liable. T^he recent Supreme Court c^sc oi Wood v. 
Strickland^^ held that memfbers of the school board could be 
held personally liable in damages for suspending students 
without due process. In wood, public high school students 
who had been expelled frpijg^chool for violating a school 
regulation prohibiting the use of intoxicating beverages, at 
schodl activities brought suit" under the Civil Rights Acts, 
claiming that their expulsion had violated their constitutional ■ 
rights to due process.^2 jhe Supreme Court recognized that;, 
school officials, on fiie basis of common-law tradition and j 
public policy, are entitled to a qualified good faith immunity ' 
from liability fdr damages under the Civil Rights Act. An 
'immunity defense will shield them from individual liability if 
they can prove that their acts complained of were done within 
the scope of their official duties, in good faith, without malice, 
and with a sincere belief that they aredoing right, but the Court 
nevertheless held that school offVials are not immune from 
liability for damages if they knew or reasonably should have 

" * . . 

rale regulations whichwere confiscatory; he was aIso*^ubject to fine 
when he violated the injunction). 

•* ■ / ■ 

71. ' 95 S.Ct: 992 (1975): . 

72. In G©s^ V. Loi)cz, 95 S.Ct. 729 ( 1975), the Supreme Court struck down 
an Ohio statute which permitted aMO-day suspension of a student 
without prior notice and hearing as a violation of and interference \yith 
student property rights under the due process clause of the Fourteenth 

'Amendment. ^ 



known that the action taken within their sphere of ©fficial 
rjespbnsibility would violate the student's constitutional rights. 
In essence, the school board member's immunity is qualified, 
not absolute, and once tfte plaintiff has successfully raised the 
constitutional claim, the administrator must present a defence 
on the merits. 

i Alth(^ugh4he courts hkve repeatedly declared that it is not 
the role q{ the federal gourts to set aside the decisions of school 
administrators made for the furtherance of educational 
purpdses,^^ the courts have been active in protecting constitu- 
tional rights of students, especially during the 1 960*8 and'l970's 
when students' political protests sometimetprovoked universi- 
ty administrators to invoke their police powers m violation of 
the students' rights and liberties. In Healy yJ James,^^ students 
who had undertaken to forni a Ipcal chapter of Students for & 
DemQcrati|: Sqciety had been denied' official recognition as a 
campus organization by the president at Central Connecticut 
State Coilege. Basing their case on the president's statement 
that he had refused recognition of the organization because its 
philosophy was antithetical to the school's policies and that its 
independence from the national SDS organization was 
doubtful, the students filed suit alleging denial ■ of' First 
Amendment rights of expression and association. The 
Supreme Court held that denial of use of campus facilities for 
meetings is a substantial burden on freedonj of expression and 
that once an organization has petitioned for recogpition, in 
conforniity. with university requirements, the burden is on the 
university to justify its rejection. Thiat rejection may not be 
based on unconstitutional attempts to prohibit free speech and ^ 
expression. The Court did point.out ^n acceptable grounds for 
jjfusal to recognize a campus orgaiyzktioa: the university may 
require that a group affirm in advance its willingness to adliere 
to reasonable campus law, and a grpup's stated unwillingness 
to be bound by reasonable rules of the university is grounds for 

73. Sec e.g., Wood v. Strickland, 95 S.Ct. at 1003 and cascs'citcd therein! 

74. 92 S.Ct. 2338 (1972). ' ' ^ ^ 



^ rejection pf fcj&ognitiojL Advocacy is entitled to full constitu- 
tional protection; act^ Is not. 

Applying the rule of Healy vi James io social activities as 
wfell afs iitfannational meetings, the First Circuit Court in Gay 
Students Orgdnizatiop of New Hampshire v, Bonner^^ upheld 
a § 1983>«uit for injunctive relief against individual officers of 
the university after the university president refused to allow the 
group to schedule furthj^^r social functions on the campus. The 
cc^rt^ held that social activities (including the homosexual 
dance sponsored by the plaintiffs) are protected First. 
Amendment activities an^ thgt it was the expression of ideas, 
not the social event itself, ifafat shocked the univereity. While 
thq court cushioned its jud^ent by noting that universities 
can regulate and prevent illegal activities that fall short' of 
conduct if such a(jvocacy is directed at producing or is likely to 
incite imminent lawless acts or materially knd substaiui^lly^ 
disrupt the work and discipline of the school, theclear mes^ge 
from these cases^^ is that the courts will jealously giiatd 
students' constitution^^ rights,- and that administrator^ 
infringe on theni at'^tKijir peril. "^^^ 

The majority pf faculty members' suits under § 1983 ha^e 
been inspired by the decisions handed down by the -Supreme 
Court in Board of Regents v. Roth^^ and Perry v. Sinder- 
mann^^ holding that ^t is a violation of procedural due process 
to dismiss a Jaculty member who has hn expectancy of renewal 

75.^ 509 F.2d 652 (1st Cir. 1974). . 

76 See also Antonclli y, HamiJlond, 3(Wf F.Supp. 1329 (ft Mass. 1970)^ ■ 
' (university presidents attempt to censor campiis newspaper on^'basis of 
obscenity unconstitutional); Deppernian\ University of Kentucky, 
371* F.Supp. 73 (E.D.Ky 1974) (discharge of siudent from medical 
school for "^interpersonal deficiencies** rather than for academic 
failure); Stacy v. Williams, 306 F.Supp. 963 (N. p. Miss. 1969> 
(university r^gul^^tion governing ofT-campiis spcake;:8.Uti<^nstituttonal* 

: • ly vague); Soglin v. Kauffman,4l8 F.2d j63 C7th€ir; 1969) (university 
regulation authorizing expulsion of student for Snisconducf* constitu- 
tionally iivpermissible); 

77. 92 S.Ct. 2701 (1972). : .✓^ . 




without^otice of reasons arfd an opportunity for a hearing; 
while a uhiversity can terminate a faculty member without any 
reason, it cannot do so for an unconstitutional reason, e.g., in 
retaliation for exercise of freedom of speech. 

' -Faculty members who have brought suits under § 1983 
have been successful irf winning bbth equitable and monetary 
relief. In Smith v. Losee.''> a nontehured associate professor 
successfully brought suit against the college president and two 
deans, alleging wrongfutdenial of tenure. The trial court found 
that the denial was taken for the. purpose of punishing Smith 
for having siteported a particular candidate in a state political 
election and fW having opposed the coljege administration in 
his capacity asVresidem of the faculty association. Reviewing 
the appeal, the Tepth C«cuit awlrdecf Smith $4,100 in actual 
damages and $5,000 in Unitive damages against the president 
and the deans in their. indhyidual capacities. The court held that 
It vyould apply a quaked immunity for the individual 
defendants, based on gooVfaith, but that the defendants had 
failed to carry the burdea of proving that their actions were 
taken in good faith. Smith had also sued the members of the 
Utah Board of Education for their ratification of his 
nonrenewal. The court, however, found no damages recovera- 
ble against the board, since it had merely affirmed the 
president's decision not to renew Smith. ' 

"The lojyer courts have followed <he general rule that there 
IS no respondeat superior liability under § 1 983; plaintiffs must 
. prove either actiial persohail misconduct or actual knowledge 
of the challenged actions of their subordinates and acquies- 
cence in them,''" This is no t as comforting as it may at first 

'•78. 92 S.Ct. 2694 {1972).' V ^ ' ~r~^ 

79. 485 #:2d 334 { 10th Gir. 19^3). 

80. T^iaferro v. State Counc/f of Higher Education. 372 F, Supp. 1378 
1385 (E D Va. 1974) (wojfnen faculty members sued state council and 
named defendants for sek-based discrimination in regard to promo- 
tions, working conditions, and salaries vis H vis men at the same 

-institutidn; court held suit could" be maintained against defendants in 



appear. In the absence of specific ^ts by persons in charge, 
some courts have held/^t ^roof of acquiescei\ce can be 
advanced through a shoeing of "a pattern of close supervision - 
by the defeVdanls an{l that the acts complained of were part of 
a consistent pattern of conduct of the subordinates."** 

In both Adamian v. University of.Nevadd^^ aad Hander 
V. San Jacinto yw/J/or Co//ege,»^ discharged faculty members 
brpugljt § 1983 actions against the board of trustees, alleging 
that they were unconstitutionally discharged for exercising 
First Amendment freedoms; in both cases, the courts allowed ' 
the faculty members to recover back pay in adc|i^ion to" 
reinstatement, even though the boarc;! members were sued in 
their official, rather than individual capacities, justifying the 
money awards as ''equitable restitution'' instead of damages, 

and therefore payable by the boards in their official capacities. 
; . - * ■ ' \ ^ ^ ♦ 

Other courts have not beeft so concerned with the niceties 
of the pleadings. In Byron v. University of Florida^^ ?i woman 
staff assistant brought a sex discrimination suit against the 
university officials, president and plant manager, in their- 
official ^r tepresentative capacities only; the plaintiff ^sought 
back pay and reinstatement in her position as staff assistant. 
The district court- naj^d that 'the Eleventli Ameiidnient 
prohibited clairris against the university for back pay, but, 

^ . ' 

ihcir individual capaciiics for acts done in the course of official 
functions even though they were not subject to suit in their official 
capacities), citing Cook v. Cox. 357 F. Supp. 120. 126 (E.D.Va. 1973). 
' See also. District of Columbia V. Carter. 93 S.Ct. 602 <4 973). 

. * ■ .. . «. ' r ■ « 

8t W.: at 138$. \ ; • \ ' ' i ^ 

82. 359 F. Supp. 825 (D. Ncv('l^3) (university regulatioij govcmi^ 
professors' speaking and wriMg activities was unconstitutional). 

83. 519 F.2d 273 (5th Cir. 1975) ftuniversiiy regulation setting ^treasonable" 
hair styles for faculty members constitutionally impermissible under 
due process and equal prqtfchion guarantees). ; . 

; 84/ 4pXjF^SuPp. 49 (Ty^ 




following S^fttuer v. /^/roc/e^.^^ tKe court affirmed th^pqiicy of l/^ 
, the Federal Rules against overly techhical construfction of the 
p^adings, and. therefore ruled that a claim for hick pay could 
be ]^ agairist^some or all of the defendants individ 

In addition to claims under the First and Fourteenth 
Amendments, administrators should'be alert to the possibility 
of violations of other constitutional rights. Students, for ' 
exaniple, migljt bring § 1983 suits after an allegedly 
unconstitutional search and seizure.The s^rch of lockerf and 
dormitories ahd the §eizmgof the fruits of t|^^^^ ^ 
the forefront of protracted legal battles. Search and seizure 
goes to the essqricc of a protected constitutional right** and ' ^ 
must be recognized by instructor^ and administrator^ , 
especially in jurisdictions- suclt^as Ohio where 
in the older sense still prevails. While courts have maintained 
the right of search by a high school principal,^^ questions as to 
the^search of college dorrpitories^^ are not settle/, and the 
vblumlT ahci diversity of school %n<lQollege c^ 

mount.*' It is an area that teachers and ad tninistraVors should - • 
^ ..consider ia eVeryda>^ sittlatidnsr e g , before confiscating 
contraband from a studer^t that might Jater be used as evidence 
to expel him. 

The Buckley Amendment legislation relating to students' 
privacy'^ in relation to school records may also become the . 

. 85. 94 S.Q; 1683 (1974) (suit by 'siudepts and <>arcntV^t. Kent "State . 

University against governor and other officials of the State of Ohio, n , ' 
claimingi damages under 42 U.S.C. 1983). • , * 

86. U.S. CONST, amend. IV. 

87. See. e.g.. State v. Stein, 203 Kan. 6218.456 P.2d I ( 1969) (search ^ftigh'' ^ 
^ school lockerinherent right of principal). ' 

88. See.rg., Peopldv. KellyJ95Cal.App.2d669. I6Cal.Rptr 

(college dormitoW). <^ , . ^ 

89. See'genBrally \n)\ou 'A9 A.L.R.3d 978 (1973).; '= 

90. General riduc^on Provisions Act (Federal) 5i'i(a)(C). 438. (a)(1). 5 14.. 
(aMC).,439. „- . , • ■ • 
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source of future litigation. More and more the laW is intruding 
into areas of sanctuary taken for granted by professors and 
administrators. * 



^ y CONGLIJSION 

•In spite of ti?8lr protested reluctance to interfere in* the 
^education pmiKss, the courts^ have indicated a growTng 
willingnessj^ Vhyolve themselves in school and co^eg^ 
problem&^^ is a change of judicial philosophy from the 
prior ''Mnds^r atAtude; educational insti^ions should now 
be awaK of their potential answerability to thfe court system 
^hd aCQ^st institutional conduct accordingly. 

This article has dis^us^d the ion liability of the tes^cheV 
and admi^stratqr^s wel as the imp!(ct of soyereigaimmunity 
-on that liability, j Tnulitionally, ' sovereign impi^nity h'as» 
^protected the educational institution; states sud^s New York, 
which have waived Mheir immunity, ha ve^vide need more 
litigation, especiaRy i^the negligence field, than states that 
lywe maintained immunity. In Ohio, wheie the doctrillie of 
/overeigh immunity has recently been abrogated, iti^ predicted 
[that more lawsuit^will be brought against both tochers ^nd 
th^ir institutions, "tbe issues raised and discw^$ed here will be 
resolVe^nd expanded upon in Ohio's new Coujrtof Claims.'* 



College and^iniversity aUminisjtrators and^ljaculty must 
recognize that thdf^ arT legal duties that tht^y owe ao their 
students and ttisit the breach of a duty cah l)nhg on a lawsuit. 
. With a more sophisticated, corisumer-orientkd society devel- 
oping, the likelihood 4hat litigation will ^b(k^tered into is 
greater now rtikf in tli^ past. 

Education and- the law will be narrowijng a gap that 
> sep€^dary alid higher education have always enjoyed, i.e., 
>itutonomy! Recent history indfiqiit^ that the courts will have 

91. OHIO'REV. CODE ANN. 55 2743.01-.20(l575). 



more'^roflueace on the conduct of the teaphers anq thj^ 
admiriistratorlljjin the educjators ever dreamed of.'^ 

• . '7 ' ■' \ ■ . •' ■ ■ ■ ■ 

■ ■ ■', _ ^. ■■• • . ' » 4 '■ ^ ' iP 
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92. Barfon; iVhere ohes It Hurt Professor? C H RON ICtE OF' H IGt^ 1^ R 
. EDUCATION, -Ma|y 5, 1975, at 32. "The doctor takesjesponsibilitijjs 
that professors have 6onsciously avoided, while >^^C3I with students 
who never sue. Can you imagine how high the pdgmUfTis Wpuld^be for 
malteaching insurance? We could clo^ the court^ * • . 
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FACULTY CONTRACTS: ^ / 
AfAJtWl CONCERNS 

Richard Perry ' * 

1^.: . ■ ■ 

S^inistrators and faculty are increasingly concerned 
withiPtiablishing clear concepts of what constitutqis a contract ^ 
Hn a college university and a faculty person. All ne<;d 
^'poBccrned about jhose documents which spell out tKe 
lions under which;^ faculty person serves an institution of 
^education and thosQ remunerations wliich are pr;ovided 
that individual for services. In addition, there": are such* 
concerns as:/trying to undersi|find when a valid contract has ' 
hfcen arranged with a faculty person; whether it is a fact that 
both parties clearly vinder|tand the conditions of the contract; 
what conditionsA^n exist to justify termination of the 
relationship be^Pt%|he institution and the individual; and^ 
what must be. guarded against by both the individual faculty ' 
person and the institution in entering into a contract. Finally, it 
is evident in tinies like these, in whichifunding patterns change " 
suddenly and in which program needs shift continously, that . ^ 
tnatters of financial exigency, the necessities of modifying 
existing policy governing the faculty as individuals and as a 
body politic on a campus, ahd the over-arching concern of due 
pr6cess^ both substantive and procedural, are also majbr 
concerns. 

The fine technicalities of the law and their explanation are 
to be left to ^the legal expert (and wisely so) but the 
responsibility of the administrator in faculty coijtracts — 
whether he be a (Jjej^giSMnt chainpan, the deany the vice 
president for acadei^^c^j^f^^ the president, or a member of 
the board of trustees ^■ iy^^ important that the persons who 
occupy these positions must be ever mindful, ever cautious, : 
and ever alert to't^e difiiculties which surround the formal ^ 
association of faculty persons with an institution 6f higher ; 




learning. The absence of adequate language, clear understand- - 
ing of the nteaning of language used, and careful adherence tq 
the regutetions of the institution.niake faculty contractsa topi? ? 
fious concern. 

^TriE ESSENCE OF A CONTRACT 

irchijftg a^ the question **what is a 

contract?* it iS rather unsettling to encounter the statement of V 
^ a^nowledged authority on xht law of contracts who has 
^ said very sinfj^ly ^'^no entirely satisfactory definition of the 
term**contract' ha^ e^r been devised!"' He goes on to say. 

til? dilnculty of definition arises from the diversity 
^ * of Jthe expressij^ris of assent which may p . 
» ^ denofttl^ated ^contracts' and from the various 

perspectives ^m which their Tbrmation and 
♦ consequences may be viewed, ^ %■ . 

Althoiigh the various perspective pentioned by Calama- ^ 
ri and the se verahexpressions of assent |ihd the varied chara|teijj 
of offers which are made are boundless in the world outside o 
academe, they hardly match the diversity and dynamics of thi; 
offer and assent Situation wlifch exists within the academy. * 
Consider, for example, the relationship which exists between a 
faculty person and a college or university. The faculty person, 
having been offered a position, finds most often thai he or she 
is asked to: accept a full-time teaching load with the exact 
courses to be taught unspecified; encouraged to do. research 
and to publish with the amount of the research and the 
frequency of publication, or even^.the certainty of its 
completiqn, unspecified; to participate in the usujfl affairs of an 
institution, meaning participation in the regular administrative 
work of the department and the college; to accept committee 
assignments which may place that faculty person in positions 



I. J. Calamari, and1i:^erillo. The Law of Contracts, (St. Paul, Minnesota, 
V^est Pub. Co., 19%). 
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of makingjudgments on the competence, the performahce, and 
even the future of his cpUe^^s- tej partici^^^^ in the 
community; and, to do 'alf -those fhihgS vthich will better the 
condition of the institution and the -fe'culty personV'bwn 
^prof&sional career. It seems impossible to spell but all the 
;con(Jjtions, the expectations, and the requirements of all the 
V ,|?liationships between faculty and an institution.^ The number 
^bf expressions of assent and the variety of ' perspectives 
reflected from the "contractual" relationship existing between 
a ftculty person and the institution approach the infinite To be 
sure, the inadequacies have led in jjart to collective bargaining 
arrangemehj^but rarely have the difficulties of specificity 
been solved;:jB^^t^ in a satisfactory fashion. 

. Minor Ce^arrtpl^ of the difficulty are those of, .•what 
happens when a faculty persbn accepts a position expecting tb 
teach certain coyrsesand finds that, because of tlT5 >*needs of 
, the institution," .services are needed in some other area: that 
change may not have been specified in the individual contract 
nor even in the policy regulations of the institution. Is the 
mdividual then in a position of having to accede to a request to 
accept responsibilities other than those for which a contract 
was issued? Changing course assignments on the part of the 
mstitution in order to meet the requirements of students may 
provide grounds foe a shift in the assignments of faculty. Yet 
one might argue'th^ine points of the meaning of the contract 
m terms of the specific\ording of the contract to settle the 
unwillingness of a faculty person to accept such reassignment. 

A useful and well-honored definition of a contract is that 
offered by Williston who has said, "A contract is a promise or a 
set of promises for breach of which the law gives a remedy or " 
the performance of which the law in some way recognizes as a 
duty."! Williston dispells some of theambiguity of the meaning 
of the term "promise'* by noting that promises made in a 
contract are expected of fulfillment by both parties not only in 

3. S. Williston, and G. Thompson, Selections from Williston's Treatise on 
the Uw of Contracts, (New York, Baker. Vporhis & Co., rev. ed. 1938). 
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teitoSwsof tl^ **fJhysical manifestations of that assurance by 
^ordsf -^'ut by a , "moral duty to make good the assurance by 
performance.^ Beyond that there is the clear understanding 
that if the promise is set forth in words of the contract which 
create a legal duty, then there is in fact the translation of those 
promises into a firm and binding legal contract.^ 

AUTHORITY TO ENTER INTO A CONTRACT 
It is well for department chairmen, deans, and central 
university administrators* 'to recognize that they must be fully 
aware of who has the authority to issue a' contract for the 
institution they represent. Typically, the process of interview- 
ing applicants reaches the stage of offering a position to an 
individuaL At that point the question arisfe? frequently on the 
part of the successful candidate as to whether or i^ot an pCfer 
has been firmly made and will be honored. Occasionatly, 
someone at the department^ Chairman or dean's level eVen will 
have written to ^ the in^iyidual being offered a position 
something lijce, * 

We are pleased to offer you the position of assista<it 
professor for the academic year 1 976-77 at a salary 
of $18,000 effective, September 13th, 1976, etc. 

^> 

' If the successful applicant writes back accepting offer, a 
question arises as to whether in fact a contract has been entered 
into by the institution and the successful applicant. The answer 
^t seems at this point is that no contract exists but only the 
issuance of an offer and the acceptance of the offer. The' 
confusion arises because no word has been given to the 
applicant that while an offerhas been made the ratification of 
that offer and^the issuance of an oj^/c/a/contract isan act which 
can b€ performed only by the specially designated authority of 
the institution which iti most instances is the board of trustees. 
The board of trustees riiay 4iave designated, with proper 
language and action, the president of'the institution as the 
administrator authorized to enter into personnel contracts 



C !d. 
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with staff of the institution, but no other person (neither dean, 
y^ce president, nor department chairman) ti^s the legal 
authority to commit the institution to at contracf;^ with a faculty 
person. A contract does not cjtist untiHhat Board has taken • 
action; Hence, persons of .^^ri ii^^^ responsible for 

recruiting new faculty should be kdV^l^d that in the selection of 
a candidate and in the making of an offer, they should be 
communicating clearly that the status of the contract for the 
individual being offered a position is not official until the 
board of trustees Has taken action or until a letter has been 
received from the office of the president bearing the president's 
signature indicating that this is a firm and binding offer. As 
Willistpn has pointed out in his discussion concerning 
agreements preliminary to written contracts* ^It is also 
everywhere agreed that if the parties contemplate a reduction , 
to jwriuqg^ pf their agreement before it cart be considered 
coniplete iher'^^i;? no contract until the writing is signed."^ 

At i^sue; ofcotirse, is who is authorized tp 8ig;n for the 
institutio^i. TKe. question is raised here only to emphasize the 
caution Whfch'must be exercised by all concerned. Williston 
refers to language by the New York Court\of Appeals 
indicating, 

where all the substantial terms of the contract have 
been agreed upon and there is nothing left for future 
settlement the fact alone that it was'the understand- 
ing that the contract should be formally drawn jup 
and put in writing did not leave the transa)^on 
incomplete and without binding force in the absence 
of a positive agreement that it should not be binding 
until so reduced to writing and formally exeduted.^ 

Williston goQS on to point to the differences of opi nion in 

■■ :_, ' ■ ' • ft '. • ■ ' ' ' ■ 

5. Id At 21, * ^ , ^ 

6: Id, at 28-29, and n. 31, citing Dis^en v. Herter, 73 App. D. 453, 
N.Y.S, 300, Affd. W.O. Op. 175 N.Y. 480, 67 N.E. 1081; Mesibov, 
Clinert & Uvy v. Cohen Bros. Mfg. C6., 245 N.Y. 305. 



the courts' which arise, indicating language froni ;^the New 
Jersey Supreme Court that^ 

if it appears that the parties although they have 
agreedfon all the terms oY their contract^ niean to 
have them reduced to writing and signed before the 
bargain shall be considered as complete, i^ither 
party will be bound until that is done so Ipngas thj^*- 
contract remains without any acts done under it On, 
eithefr side7 . 

Again the importance to the institution and particularly to 
the administrator and the faculty person is to have a clear 
. understanding that the only authority for the issuance of a 
contract in the institution is the board of trustees of the 
institution or that agency of the institution specifically 
designated/by the board for the issuance of the contract. Until 
the action is taken in that context, it would seem at least under 
thi language referred to above that as long as no acts had been 
done on either side there is no contract and since the conditions 
of employment and the circumstances of remuneration in 
faculty (Contracts are set for^h in written documents or f6nns it 
is reasonable to caution that \intil that document is offered, 
signed, and returned, a contract docs not exist. 

It may be helpful at this point to establish the authority 
under which the institution is able to offer a contract. Public 
institutions in the State of Ohio gain their authority for action 
from state legislation. For example, section 3345.011 of the 
Ohio Revised Code establishes the definition of a state 
university and by specific language identifies those institutions 
which are state universities. Section 3360.03 of the Ohio 
Revised Code provides for the authority to employ, fix 
compensation, and remove ^lOiployees. The language of that 
section in reference to this university states, in part, 
" ' ■ - ' — " r — : — — — — 

7. Id at 28 and n. 30, citing Water Commissiortcrs v. Brtpwn. 32 N J.L. 
504, 510, Quoted with approval in Donnelly v. Ciirric Hardware Co. 
N.J.L. 388, 49A. 428, But sec McCulloch v. Lake A Rislcy Co., 91 
N.J.L. 381. 103 A 1600. 



; ; ^ the Bo;aird of Tmtccs of The University of Toledo 
shall employ, fix the compeniatibji of J and 
* the president ariidt^^ rijacH^nUfliber of . professors, 

^'^^z ' teacher^, and other viiDfpl0yp^^^ 

f \ ne(»ssar3^^;. ■. 

Furth^ jahgiiag€;;^in the^qc^e 
. contracts and sitys, in pjart,'-.^^' :^^ 

» ; the Board of Trus^ijEJes pf Tlii?^ 0niv6|^ity of Toledo 
V may make and^•eortcrv im^6;\^^^^^ contract^ and 

; : * agreements neces^ry)i^^ 

tion of property for; a^^ ♦ 
' university.*' ' ' 

* The Board of Tnijste^^ state legislatioh to 
adopt by«-laws, has further S(>ecUi$d the authority under which 
contracts for the; ,af>p6iifit* f^cUlty may be issued . The 
^oard has said tbilt m theiidhBin of the ifniversity the^ 
president of the ^instltiition is t-he adniinistr^tivfi offfcer 
authorized to rdcohinlend to iKe Board of Trustees the "full- 
tiitie 'Appointments tcf^'promotiohs dismissals from the 

• ; instructional and- iadmifustrative staffs of the University."^ 

; Refe^encte is hiade to^ e^amplev repeated in kind intl^ j 
'l)y laws of nun^ejcpus public ii^^ 
that in the final i^uanqe^ofa^^ 

hy^ its action which i^lis't^^ i$suance*of the coritract officiii' 
and that, utitil'that board h^s acted, the question^pf wH^^^^ 
fact a contractus, in force is a . i^^^ 

tlie court if the issiie arise? Until the board has acte^lRlhe 
parties to the promises^ ti!xpec!Ut^ and intentions are acting 
, i in good faith'ahd cmljr in a cotirtx)f law could it be determined if 

Ihey were afetitigrun^^^ 
"P^f^j^^^^ * that in tte Wbrid 0f ktra we can eoiitiiiue to operate v/ithisd^: 
y|rr>V^ • ' ;much gQpd^M^lli^^a^^ and flexibility as to aV|)||^ 

^ niuch a^pbss^^^ 

good inten^|ionfe^' ^^^^ iinderstandiiig of . 

A " ' 8/ bhio RivWVcod'fc >i 
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reasonable approaches to the. situations which come up could 
not be accommodated except by the strictest adherence to the 
assumed 'legalities 6f these cotitractual relationships. 

While reference has been made' to the authority for the - 
issuance of contracts in public institutions and specifically in 
Ohio and The University of Toledo, it is helpful to note thahhe 
private institution holds its charter from the state and that the 
authority for the actions of institution are generally 
provided for in the charter, vesting the power and the authority 
for the safekeeping of the institution and all acts necessary for 
/that in a^board of^trustees or similar body. Thus, the line of 
authority {6r conttacts iij.the private institution as well as in the 
public can, be traced directly to the political authority which 
authorizes it. 

It is useful next to explore the concept of state action since 
the issues of procedural ' and substantive 'due process, 
modifications of existing policyrSnd financial exigency are 

affected by the concept. ' ' ; 

• ■■■ . . 

STATE ACTION AT THE IN^ITUTION 

Thepi^incipal reason for what appears to be a diversionary 
consideration from our main topic of faculty contracts into the 
-subjedt of the coincept^of state ^^^^^^ to seek some 

clarification on the poirit that the jy^otections of the 14th 
amendment and other constitutionaNfrecdoms which have 
been enjoyed by faculty ot public institutions will increasingly 
be found to apply to faculty employed at private institutions. 
The importance of the concept is that there has been an 
under^anding until recently that constitutional guarantees did 
not extend to the private college sector. This is particularly 
evident in the application of the 14th amendment, which 
nullifies any state law that abridges the privileges and 
immunitie^of the citizens of the United States-and-further— 
denies states the power t^ withhold due process and ecjual 
protection* of theVlaw from any person. As Alexandfliand'^ 
Solomon have pointed out. 



The; prohibitions of the 14th amendment are 
directed against state action . . . the departing line * . ^ 
between state action and private action is at times' 
vague creating the danger that unconstitutional , 
state action will be shietdedT^ private immjjnityj^ 

As Alexander and Solonjon^ in citing HiUn\a|if nbte7 r'^ 

Sevferal theories have bee^n advanced to fii^lj 5|ajte 'r 
action at private universities, "JTie;, p?(^ipt 
gpvcirnnient funds, the public function ^f eduction j/ { 
and^tate contacts with educational institxitionslt^j^^^^ 
^.alt' beeif argued as bases for determining the actions 
of private "University adminiMrators that ac^e subject 
to constitutional restraints.*' 

Recent court cases provide different opinions. In Winsey 
vJ. Pace College et al the plaintiff argued through couTisel 
"that'the college had unlawfully discriminated against her on 
the baisis of sex in denying her employment and that the college 
acted under c9lor of state law/'l^^ 

Her claim was supported in her qirgum^t by the iFact that 
the college received substantial sums of n;jone;y%om;govern- 
mental sources. The court, whife recoghizAig thkt thex 
received those sums, indicated that even so t^e action taken by/ 
the College was not under the color of state law arid thus it was^ 
not a state action vyhich caused the injury^ court ruled in 
favor of the college. 

A case which is opposite to th£(t finding occurs in jhe 
circumstances oi Phyllis R^ackin vs, the Universi^j^f Peri^]^)- 
vania: . . .. ■ . ■. ■ ■• 'I?: 

9. Bylaws of the Board of Trustees, The iJnivcrsity of Toledo, art. 3, 
Section 2. «^ : ' ' • ■ J ■ ■. 

10. K. Alexander ^ahd E. -Solomon, College and university Law, .507 
(Charlotteisvijle, Virginia Michie Co., 1972):^ • ; ' 

11. Id. ' 

12. 394 F. Supp. 1324 (S.D. N.Y. 1975) '^r^, " 



A fenqiale professor sued the University alleging that 
she ^as discriminated against in the ti^s and H V 
conditions of her employment solely on the basis of*; 
her sex. - — ^ 

The court rejected the U niversity's contention that 
the suit cannot be maintained against ^since it is a 
private institution which has hot acted under color 
of state law. Essehtially, the University had argued 
thatvlhe professor failed to prove thatthe Common- 
wealth was directly involved in the activity which 
. was alleged to be discriminatory, i.e. the tenure, 
promotion and p^prsonnel decisions of the College of 
. Arts and S(^iences. { ' . 

Analyzirvg the factors comprising the 
Commonwealth- Univ'ersity' relationship, the co^rt " 
found that: the University was one of several "sCate- 
aided** institutions of higher education; it received 
about 25% of its budget funds from the Common- 
wealth; the Commonwealth was heavily invol^d in 
constructing facilities on the campus; the Common- 
wealth has awarded over $4 million annually in 
research contracts to the University; the University 
participates in state scholarship programs; and the 
University has, at the Commonwealth'-s urging, 
accepted a greater share of state, residents as 
students than in the past. \ 

When combined, these factors demonstrate that the 
Commonwealth has so far.ipsinuated itself into a 
position of interdependenptt 'Owththe University that 
it must be recognized 'as a joint participant in the 
challenged activity, the court said. 

As noted, the possibility of a private coltege or university 
being considered in the role of **state action" may be dependent 
on the amount of involvement thaf^ the state has in the 

— ■ — ' ^ ^ - 

13. 386 F. Supp. 992 (E.D. Penn. 1974). 
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dperatiojn of the college.' That involvement may take the foriti 
of relationships resulting from budget funds from the state, the 
infusion of public tax money in the form of research grants, or 
construction of facilities on cam(5us. Participation in state 
schplarship programs, and analyses of enrollments of an^ 
institution which show that an increasing portion of th#^ 
students attending are from witHin the state in which tRe 
coUege is located tnay add to the credibility of action under 
color of state law. . . , 

Note should be taken of the laws of the State of Ohio as 
they relate to those possible relationships for private colleges 
which might result in their being considered involved in state 
action. 

The powefs and duties of the Board of Regents for the ' 
State of Ohio are spelled out in the Ohio Revised Code and 
include responsibilities to, 

Make studies of state policy in the field of higher 
education and formulate^ master plan for higher 
education for the state considering the needs of the 
people, the needs , of the stite, and the role of 
individual public and private institutions within the^ 
state in fulfilling these needs. 

Report annually to the governor and general ^ 
assembly on thMindings from its studies and the 
master plah for higher education for the state ... 

Seek the cooperation and advice of t^e officers and 
^uste^s of bo^h public and private colleges, 
universities and other institutions of higher educa- 
tion in the state in performing its duties and making 
its i)lans, studies, and recornmendationsJly^ 

An additional sectidn of the Ohio ReviseCTSK)de says in 
part that, * ^ ^ 

Colleges, universities and other institution^ of 

U. Ohio Revised Code 3>33.04. ' 1 . ' 
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higher education Which receive state assistance but 
are not supported priiMril^ by the state shall submit 
to the Ohio Board of Reg^ts such accounting of the 
expenditure of state funjlfi^t such time and in such 
^ form as the board prescribes. »5 \ - 

.And further that, ^ . - 

If . is the declared policy of thiis state that the 
availability of eminent domain 6n behalf of 
educational institutions of higher education is in the 
public welfare. A ,private college/^tiniversity, gr 
other institution of higher education that has an 
endbwment fund of less than $12,500,000 may 
therefore apply to the Ohio Board of Regents for the 
' rightto appropriate property when^ch institution 
iis unable to agree with the owner or owners of the 
subjec* property upon the price to be paid there- 
' foreJ^ 

\ . ' ,. • 

These identifications of the interests of the Ohio Board of 
Regents^ in the fbnctions of private colleges and with the 
availability of Ohio Instructional Grant mojiey to students of 
private colleges may, along with other circumstances sur- 
.rounding any particj>l&r possible litigation, provide enough 
descriptors of the involvement of the itate in the affairs of a 
private instflOtion to perriiit the application of the constitu- 
tional^ guaranteed freedoms PC^ifled for in the 14th 
amendment to faculties of privateftdlbgei. ^ / 

An informative article on the subject of state action and 
i^rivate higher education is providgdjjy HendricksonJ^ He 
point$;out, after reviewihg selected cases, that there are several 
legal theories suggesting that the state action doctrine, be 

^ \ ^ ^^r^ > 

15. Ohib Revised Code 3333. 07. 

•16. Ohio Revised Code 3333.08. 

1 7. Hendrickson, "State Action" and Pris>ate Higher Education 2 J. Law & 
Ed., 53 (1973). ' ^ ' ^ 
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applied. One identiKes; the itceipt^^ \ 
certifica;tion of -programsi!^* The* identificad^^ of a public 
institutional purpose in xonji^ctic^ with formal state. tie$ is 
another.!^ Hen^ricksqn cites HoroN^ij^ and also Van Alstyne 
and Karst^ in identifying;that a "balafncing^of the intere^ts.crf 
the private corporation against those individual rights that ; 
have. been denied"^ might be a cause for consideration of state 
action in that ""in education where the p^yate institution was 
offering programs tttA available in the sjtate's publip sector the 
^individual's interest eifsj^ed thq^i^^iilft^^ prjyate»ihsti|uti6n 
and the state* action doctrine Masf'ai:^iied. "2 » : v?^; 

, The intent has not been to focus solely on the inatte1ri<)f. 
^tate actio'n- biit ' to draw the ^atteiijLion of the cdncbrped ' 
administrator in the private collegeX or university to the 
• Understanding that as on^-^discusses financial exigency, ^iie ,, 
process, and modifying instittrijopnl policy, increasing 
attentioi) may be given to the application of state action 
doctrines to private college administration. The Hendrickspn' 
<articlo^upplies excellent informatioo- ;The principles-it calls to 
o'lir attention xigtd to B^ept in perspective in view of ijccdnt , 
federal court decisions as in the case of the previously" ^ 
(nentioned Rackin vs, the University of Pennsyl'Mnia^^Tht 
leading^guments which may support the application of state 
action Involvement to the private institution then become 
[identified as: - , » ^ ' 

(1) Private collegcKow^hei^ and 

"BuffaloL. Rev. 165 (1970). . '^"^^^^^W 

19. Id, at .n. .7 citing Lewis, The Meaning of St^teAt7pw.t)0Co\urabi?L Law, . . 
Review 1083 (1960)! ^ 

20.. Id, at 54 and^n.-8 citing Horowitz, **The Misleading Search for Slate *' 
Action. under the Uth Ame;idmentVO0*S. Calif L. Rev. 208 (1971); "^'^ 
Van Alslyne and Kartt, "State Actidl)^, 60 Slip. L. kev.Ojjt.1961%^ t , 



authority for Operation to the statutes of the states in which 
they operate. 

(2) The state has 4 refulaiory power over the educational 
programs and the standards ta be applied to programs of 
the colleges. This is particularly true in the instance of 
teacher education. 

(3) Private colleges make use of substantial sums of state 

money in their studen| financial aid prpgrams. 

■ ■>,■' 

(4) The state has made the power of eminent domain available 
to and in the interest of the private college or university. 

(5) The operation of the cbllege or uriiyersity is essentially in 
the publiG interest. . 

(6) , The private institution is part of the state's master plan for 

higher education. 

The Hendrickson article carefully assesses the viability of 
many of the above pdnts and arrives at a conclusion which 
suggests strongl]^ that pn^ate church affiliated institutions are 
generally excluded frorrtjtjie various types o^ statutory 
relationships with the "stated The private church related 
institutions are cleariy private institutions while private n9n- 
sectarian institutions assume a quasi-public Tolt:¥ 

The importance of the conclusion is to support the 
contention that higher education may be moving into an era 
when the judicial review of administrative practices tradition* 
ally afforded the public institution may soon be broadened to 
include an increasing number of private non-sectarian institu- 
tions. 

FINANCIAL EXIGENCY 

: A major concern for the college or university in treating^ ' 
faculty contracts within the context of financial cxigcricy is 
that if the situation arises the institution must be miridfifl in the 
first instance of regulation 4-C of the 1968 Recommefidcd 
Institutional Regulations on Academic Freedom and^Tenure * 
23. Hendrickson, iupra note 21, at 75. ^ p, ' 



promulgal^ by the American A'ssoci^iion ,^of University 
Professors. That regulation reads: 

■ , ■■■■■»# 

Where termination of appointment is based upon 

financial exigency or bonai^ide discontinuance of a 

■X * program or department of instruction, regulation 5 

(dealing with dismissal for cause) wiH riot ap- ' 

ply ■ . . In, every case of^fiijancial exigefifty or 

•discontinuance of a program or department of « 

. instructfon, the faculty member copcerned will be 
^ given notice as soon ^s possible, and never less'fHan'* 
1 2 motrthsVpotice, or. in lieu thereof he will be given 
sever^nc^salary fot i2*iT(onths. Befpr^ lermin^jfing 
an appointment bjjcause of th.e 'abandonmentx>fV^5^ 
program^ of dejgartmenJ^of instruction, the institu- ^ 

, tion wffi make every effort to place affected faculty, 
members in other suitable positions. If an app6jif||^.'^ 
ment is te^inated before the pnd .of the period 6^ 
appointment, because of financial exigency, or 
because of the discontinuance of a progtanf of 
instruction the relettse^ faculty member^s place will 

^ * not b^fMled by a replacement within a period of twq 
years, unless the released faculty member ha^- been 
offered reappointment and a reasonable tirtiewifhin 
which to accept or decline it. 2-* , > 

Colleges and universities, *^j^blic and private, which 
endorse ,the regulations and principfcs of the Artferican 
Association of University Professors in their polios, 
procedures, bylaws.^and regulations* affecting their faculties 
are bound by thris *itaterijent. The important part of the 
statement, which places a burden upon the institution in 
instances of this kind, is the necessity to first eMablish thiart a 
financial exigency exists of such severity that tfie discontinu- 
ance of a program, a department, or a single faculty person is 
necessitated and holds higher priority o^t any other redilction 

in expenditure which might tak^ its place. 

~i ! ^ ' ' . „ 

24. 54 AAUP Bull 44H» 449 (1968). " 



Interesting case 19\v on this point is' found in .the 
Bloorpfield College case. The*basic facts in*lhat case are that 
Bloorhfield College faced,^with whafdeveloped into a rapidly 
deteriorating .financial situation, brought on by decreasing 
enrollment acted ip attempt to balance its budget by reducing . 
Sts staff. In order to jjtt|uce the staff, instead of applying 

^i^^adnj^iSi^ati^^^ measure?of ndtTilling positions which open as 
a result ^f Vesignations. ot other attrition, the* college . 
Ibminisj^ipitiyely eliminated 13 teaching positions from its 
instructiOnal^rganizatiorvMn addition, the college eliminated 
its existing lentjre system by notifying the remaining professors 
that they were ontj||jje-year te#ninal contracts. The Arnerican 
Assoeiatign qf University Professors filed suit on behalf of the 
aff^pted person^ for reappointment to the faculty and further 
for a declaratory judgment that tenured status is unaffected by 

fthe action of the'^' board of trustees. ^5 

Regulation 4-C in the AAUP statement of principles 
referred to earlier^^ had been proposed for revision. / 

The express purpose of this revision was: ^ 

. to provide morj? specific procedural guidance 
V in cases resulting from an assertion of financial 
exigency and to distinguish between those cases anjd 
cases of formal programmatic or departmental 
discontinuance not mandated by financiaiVexigen- 

Cy.2« . . ■ ■. . ' . ^ " 

* As noted f5reviously th^ key provision of the regulation, at 
least in the Bloomfield College situation, is the wording 
contained in Paragraph C of the revision of regulation 4 which 

Hi^ ^ '■ ' '■ 

25! AAUPy,. Bloomfield Colle^. 129 N:j. Super. 249.322 A.2d 849 (1974). 
26. ^pra note 24. ' 



27. Termination of faculty Appomtments because of ftnartcial Exigency, 
Discontinuance of a i^fiWam or Department, Qr Medical Reasons, 60 
AAUP Bull. 411^(1974). " 
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speaks to a "demonstrably bona fide financial exigency which 
cannot be alleviated by less drastic means." Investigation of the 
dismissal^-rPf the 13 faculty and the change in university policy 
which abrogated the existing tenure regulations of the college 
by placing the remaining professors on one year terminal 
contracts resulted in the AAUP investigating committee 
reaching the following conclusions: '^l ' \\ 

(1) Thirteen members of the Bloomfield College faculty ol^ 
whom 1 1 were tenured were dismissed by the administra- 
tion and board of trustees in flagrant violation of the 
principles of academic freedom, tenure, and due process as 
set forth in the 1940 statement of principles on academic 
freedom and tenure and the official policies of Bloon/field^ 
College up to the time of the action calling for the 
dismissals. 

(2) The administration of Bloomfield College has not 
demonstrated that these terminations of appointment were 
necessitated by bona fide fijiancial exigency.^ Appoint- 
ments made since these actions suggest strongly that other 
objectives were involved for which a claim of financial 
exigency was designated to serve as a cover. 

(3) The abolition of the existing system of >tenurp at 
Bloomfield College by the administration ^nd Board of 

. 1 rustees in the face of strenuous objection by the majority 
of the faculty is an unconscionable repudiation of basic 
principles . of academic freedom and tenure to which the 
overwhelming weight of opinion and practice in American 

. colleges and universities is firmly committed. It merits ' 
condemnation in the* strongest terms.^' 

The above conclusions of tht investigating committee of 
the AAUP formed th^ basis of the original suit seeking 
reifista.tement . qf the dismissed faculty and request for 
judgment tjiat their tenured status was unaffected by the action 
of the board of trustees. 

29. Acadetfiic freedom and Tenure: Blo^field College (Mew Jersey), 60 
AAUP Bull. 50,64X1974). 
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The finding of the original trial court was tilat the 
financial exigency of the institution was not the bona fide cause 
for the decision to terminate the tenured faculty members, 
trial judge went to some length iii his opinion to point 
the administration of the colle]ge was in possession of asst^ 
which if they had been turned into cash would have easdd the' 
"financial difficulties of the college and while the appeals court 
which heard the case on the basis of an appeal filed by the 
board of trustees of the college in which they sought rehef from 
the judgment of the trial court took the trial court judge to 
ta,^k for his extensive consideration of property assents which 
the college had available to it which if 5old would have 
considerably eased the financial situation of the college. The 
trial court was found not to be in error in its^ ultimate finding in 
favor of the 'plaintiffs simply because it had used perhaps a 
questionable basis for the judgment it reached J ' The appeals 
^ court judge in his opinion went on to point out that 

The existence of the financial exigency per..se does 
not necessarily mean that the termination of tenure 
was proper, "jj^e key factual issue before the gourt 
was whetfier the financial^xigency was the bona fide 
cause for the decision to terminate the services of 1 3 ' - 
members of the faculty and to eliminate the tenure ' 
of remaining members of the faculty. 

The conclusion of the appeals court judge was tha^t the 
trial judge was correct in his finding for the plaintiff in the 
original case and the appeals court supported the trial court's 
finding. The result of the original case and the appeal 
established that.the dismissal of the 13' faculty persons, 11 of 
whom were tenured, and that the abolition of tenure status at 
Bloon\irie4d College were improper and further that the reason 

30. American Association of University Professors, Bloomfield College 
Chapter V. Bloomfield College, 136 N.J. Super. 442^^346 A.2d.615,616 
(1975). 

31. /t/. at 617. . 

32. M. • .. ^'^^ 
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given by the college administration and board of trustees of 
financiaf exigency was not a bona fide reason to void the 
college's obligations to its faculty. Thus, the tferminated faculty 
were reemployed^ and tenure status was rees^lished." 

The major concern related to faculty contracts demon- 
strated in this case is that in^that instance where the termination 
of a faculty person's relationship %ith the unlVersity ,is 
specifically covered by language in the regulations and policies 
of administration adopted by the university and wherein the 
university or 'college makes use of the wording of that 
regulation a|it relates to financial exigency that the institution 
must be certain beyond all doubt that the financial exigency is 
in fact bona fide and the sole cause for the termination. 
Stepping aside from that rather strict line oPreasoning, and 
reverting for a moment tp the opinion Hbf the charge in the 
original trial, it would appear that, even though the appellate 
court found the trial judge's basis for reasoning in error, the 
line of reasoning which the original trial judge used in 
suggesting that there were other assets which could be tapped 
by the college to overcome* the necessity of solving the 
institution's financial problems by termination of facujty 
might well be one which should serve as a caution to the 
administrations of other institutions. As Leder points out. 
Through the use of precisely defined terms such as 
Vfinancial exigency" and "extraordinary circum- 
stances'' the court was able to determine whether the 
teacher's rightsr^^ete infringed by the abolition of 
tenure. Tl)e^ontradt therefore provided the court 
with-^iHT adequate jframework within which to 
ascertain and protect the rights of the teachers. 

If however the coWract does not precisely define the 
rights of the Dirties then the adequacy of the 
Qbntractuaj^^afo tection is effectively diminished.^^ , 

'■ '■ ^ ' ' 

33. Leder,/'Economi9alIy Necessitated -Faculty Dismissals as a Limitation • 
^or)>fcademic Freedom", 52 Den. LJ. 911, 932 (1975). , 

54. Id i ^ 
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' A further iitteresting case is examined extensively by 
Leder.^5 in this case of Johnson vs. the Board of Regents of the 
University of Wisconsin System, we find that the Wisconsin 
legislature had reduced the budgetary allocations for the 
Univensity of Wisconsin System by 5 percent for the period 
1973-75 and required a decrease. in enrollment in the system's 
campuses. Administrative .officials of the systemjrin order to 
balance the budgets in the face of these reductions, decided, in 

-the face of apparent insufficient, funds, to discontinue the 
erpployment of some tenured faculty. After following 
procedure which had been established for identifyinjg faculty to 
be discontinued, the;unLversity laid off 3& tenured facufty. 
These persons then brought action seeking declaratory relief 
They claimed that the university's method of deternjining 
which faculty woul4 be terminated violated the procedural due 
process guaranteed them by the 14th amendrrient..They relieji 
on a Wisconsin statute whic*h in part provided th^t a teacher's 
**empldyment Shall be permanent during efficiency and good 
behavior. It states furthei: that a teacher's employmeht/*may 

'not be terminated involuntarily except forcause upbit written 
charges."- The basi^ of the' plaintiffs' ^-equest for relief firom . 
discontinuance of their employment was that the tej-mination 
of their employment deprived them of a property right withbut 
due process of law for there had been neither "written charges., 
nor allegatir>ns of inefficiency or bad behayior."Hfiven though 
the statutes of the state providipd fof the continuance of a 
faculty person in the absence of inefficiency or bad behavior or 
ca use b asecjyupon written chiarges^and eVen though op ne of 
these were present in the instance of 4he' termination of the 
plaintiffs, the Wisconsin Supreme Court, 

applied the minimal due^rdiceps requirements,t|i[^t 
underiy the statutes prpc?dij're^^ held that the ; ;^ 
!4th amendment required only^ pK)t(attion frdnl^^ 

35- fd., ■ ; ,. .; ; ■ ' ■ . '> v:^ 

36. fd. at 923 and n. 65 citing Wi|cf3<at. Ann: slc( 37:>l ( 19^4^75 Supp.), 

37. fd. at 923. ■ : > .v^/ 4 
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"termination or layoff for a constitutionally 
impermissible reason** and froni termination or 
^yoff which is wholly arbitrary and unreasonable.^* 
As Leder goes on to point out, 
The property interest of the >yiscpnsin teachers was 
by administrative fiat limited by t^ie edition of a new 
cause for dismissal declining student enrollment 
• and legislative i>jarin^^ budget.^^ 

The analysis by Leder shows that in order for the plaintS 
in the Johnson case to haye had any chance foi" success tl 
would had to haye been able to prove that the decision for t| 
, fiismissal was "wholly arbitrary and unreasonable.;" T)ii^ 
^ impossible "because the underlying basis for the decision^Aiafp 
economic reduction in staff - meant that the decision<:oul^nio? 
, possibly be wholly arbitrary;***^ ; ; V : _v - 

• As a result, one can draw the conclusion" t! 
r adnwnistration seems empowered to <lo whait it must i,, 
;^ hs actions- are not^ wholly arbitrary and unrcasonabf 

The importance of the Johnson case in the maft* 
faculty contracts' and their majo^ is t l^Ji^^L 

^ opinion^tpf the district judge, later, supported?*^ the, 
■ i^P^c"^^ court, are spelled out wHat afe^con^dered tb be ||ii!^ 
^ ^ ^^^ for profection against procedur^ .d^r'"*^ 

'^•i'WfP i:elation to the failure lo tt^pip^n\%im 



Fjiiipish^^ plaifltiff with a reasona'W 

, ^,^""en statement of the basis for the imti 

' '^ Tri c^^-'^ ^layofft; ■•■ - ■ ,; ■ , 
3 Q)^i^ur^^ plaintiff with a reasdn'ab 

■ 'idescriptk)i|otthe nl^^ne^ 

. h^n arrivflid at " >. 
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(3) Nfaking a reasonably adequate disclosure to each 
plaintiff of the infontiation and data upon which the 
decision makers had relied and 

(4) "Providing each plaintiff the oppjortunity to respond. 

The trial court's opinion alspupSfe^ following 
language: * <M&:».^r ^ 

My basic conclusion is t1'^^|^^j^|(^a^ the I4th 
amendment is concerned a teiv$^tllrab in a state 
institution is protected substantively so to speak 
only from termination or layoff for a constitutional- 
ly impermissible reason (such as earlier exercise of 
first armehdnlent of freedom of expression or race or 
religion) and from termination or layoff which is 
wholly arbitrary or unrefasonable. The 14th amend- 
ment requires only those procedures which are 
necessary to provide the tenured teacher a fair 
/ opportunity to claim this substantive protection. In 
defining these minimally, required procedures the 
courts must take into account not only the interest o 
of the teacher but the institutional coritext.*^ 

The carefully-structured procedures for the protection of 
the faculty*person's rights under contract for services to an 
institution as spelled out ^the bylaws and regulations of the 
institution are theTlesh and blood of the context referred to in 
the courts opinion in the Johnson qase. The importance which 
must be attached to the L^ilil^ge of those rules and 
regulations, the clarity of their meaning, and the accuracy of 
their sCpplication cannot be overemphasized. 

The intcfftity with which the result of an institution's 
action affecting individual faculty as a result of financial 

J ^ 

41. Johnson v. Board of Regents of the University of Wisconsin System, 
37-?; F. Supp. 227, 240 (1974). . 

42. ' •/</. ^t 239. . ^ . " 
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exigency is emphasized by further lanjguagt in th? opinion 6f 
the court in Johnson where the court says lhat, . \ 

...I am not persuaded that after the initial 
decisions had been made the 14th^Qiiendment 
required that plaintiffs be provided an opportunity . ' 
to-persuade the decision makers that departments 
within their respcQtive colleges otber than theirs / 
should have borne a heavier fiscal sacrifice; that . 
non-credit producing non-academic are^s within 
their respective campus, structures "should have 
borne a heavier fiscal sacrifice, that campuses other 
than their re^ective^ampiises should have borne a 
heavier fiscal sacrifice, or that more funds should 

have been appropriated to the university system:^^ 

* ' , ' . ^- 

The implications for facylty contracts in administration in 
an institution are extremely clear as a result of the Johnson 
case: where, within the context of financial exigency, all of the 
procedures necessary to protect the .faculty person against 
invasion of the substantive protection of the constitution have 
been taken, and where thdse procedures classified as minimally 
required to provide procedural due ^roce^s protections ifre 
present, then an administration is empowered to do what it 
must to reconcile itsoperations with the financial exigency so 
lon& J its actions are not wholly arbitrary and unreasonable. 

MODIFYING EXISTING POLICY 

A case which has attracted much attention recently is that 
of Professor Rehor of Case Western Reserve University. 
Mattljew W. Finkin, associate professor of law at Southern" 
Methodist University, has proyided an excellent analysis of 
that case andjls implications for faculty contractual relation- 
ships with universities and the iniplications for modification of 
policy. The information which folfows is dravm from Professor 
Finkin's analysis. 

\ • Professor Rehor had been^a member of the faculty at 



43. Id. at 239. 
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Cleveland College for 13 years when that coitege was absorbed 
by Western Reserve University in 1942. rte was granted tenure , 
by 1948. The university's faculty personnel policies provided i'i 
that tenure would be in accord with, the 1940 statement of 
principles of academic freedom and tenure of the AAUP and . 
> the Association of American Colleges. An important point in 
the. policies of the in'stituflton was that the bylaws of the Board 
■ of Trustees allowed it to modify its rules governing faculty 
/ appointment and tenure. Western Reserve University merged . 
with the Case , Institute of Technology in 1967 and while 
retirement age at Western Reserve-was 70 years of age„it was 65 
; 1 at Case. Faculty committees were formed to recommend a'' 
y uniforjn retirement policy arid the board of Case Western 
Reserve in 1969 accepted the recommendations of the faculty 
committee on a revised uniform retirement policy. Asa result 
of that action, Professor Rehor's retirement^age was adjusted 
to 68 years of age instead of 70 but with contiraljpoe^fter the 
age of 68 at the discretion of the University. Informed in July 
1970 that his retirement would be Hiandatoryon Junt*30, 1973, 
• ^Professor Rehor filed suit in jContract in 1971.^ 

The tracing of the findings of the trial court, the appeal 
court, and the Ohio State Supreme Court are of major interest! 

^ ' As FinkMindicates, 

, ^ The trial couii,Jid^Lt)iat the university's board of 
trustees had reserved the power to modtfy the 
' university's retirement policy and that Professor 
Rehor's contract incorporating the board's reserve 
power incorporated as well the now modified policy. 
Thus it concluded that his retirement was not in 
breach Qf 6pntract.'*5 , 

The case was appealed by Professor Rehor and the 

* I 7 \ ■ •* ' 

44. Finkjn, "Contract, Tenure aadl^tifcment: A Comment on Rehor v.. 
^ Case Western Reserve Univ^ijtity^4Httman Rights343, 344(197^75). 

- ^ ■ , \- • - .■ ^ ■ -1 ' * 
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appellate court reversed the trial court's finding,^ Thi^appeals 
court said, \ * ^ 

An award of academic tenure vests a universiity^ 
faculty mejnber with the right to continued ^ 

reappointment to the faqiitj;^unless sufficient cause 
Vis shown fot his termination/^ ' 

The court said further that, ; 

0 

^ Where a faculty member is awarded tenure by a 
; university and the f^cujity bylaws of the university at 
• that time state that th^ mandatory retiremeqf age for . 
faculty is 70 years such provision in thc-faculty . : 
bylaws becomes a binding lerni €jr the faculty 
member's employment contract with the university, 
: the faculty member has a vested right to be 
reapj^^inted to the' faculty to age 70, and the * 
u*dy^^ cannot thereafter lower the faculty . 
m^frnber's mandatory retirement age without 
^ , abridging the employifrent contract/? ' 

Of additional importance to the interested administrator, 
and faculty person was the further conclusion of the appeals 
court: , 

. ihat the reduction in Vested contract nghts' was 
effected unilaterally by the uniyer^ ' 

faculty member's assent .^nd wiflPt considera- 

tion/9 V 

The issue reached the Ohio Supreme Court with .theij 
attorney general of Ohio filing an amicus curiae brief on behalf 

Id at 345 citfil^Rehor v. Case Western University, Case No. Jals*' 
Syllabus ofthcCfiurt, Proposition No. l,(OhioCt. App.,8th Di^t. July^'- 



, 47? at 345 and n. 4. 
;48. Id at 345 and n. 5. 
49: fd 



of several of Ohio's public universities, A basic concern in that 
brief was to point out: ' . .\ 

The Court of Appeals' decision presents a governing 
body with two lyiacceptableajftematives. The board , 
must either: |tl) adopt a policy which will last for 
time immemorial, oblivious to changed conditions; 
or, (2) adopt a different policy for each employee, or 
- for sitiall groups of employees, thus fostering at least 
the appearance of unequal treatment, and creating 
realpdministrative chaos for the uhiversityv^ 

As Finkin points out: ^ 

the Ohio Supreme Court repudiated the notion that 
tenure yields the right oT continuance until dis-. 
n|^sed for just causfc.^i 

Finkin quotes the Ohio Supreme tourt opiniori: 

Academic tenured oes *not in the manner expressed 

vest a faculty njpnjber with the right to continued 

reappointment to the faculty and we so hold, A 

vested right is a right fixed, settled, absolute and hot 

^ contingent upon anything;^ Such is nor the case 

i here. 52 - ' , . , ^ 

" ^ • ■ ' ■ l^' 

JusLai^he appeals court decision had sent sharp tremors 

througtfttie^vorld of administration in higher educiltion so t|ie- 

finding of the Ohio ^Supreaie Court may be sending* $harp 

tremors through the Svorld of- faculty and their understandings 

of contractual! nplationships.wit^ instituti9ns. The.key points 

sepm to be mayso long as a university's chqjiges in policy arid* 

procedure are reasonable, are uniformly applicable, and follow 

agreed upcin processes for change that the institution has the 

' ■ . ' » .j_ 

50. Id at 346 and n. 6 citing Brief for Bowling Green Slate University, et al, .v 
as Amicus Curiae al 19, Rehor^^. Case WestenvReserve University, 43 
Ohib Sl2d 2l4;33I N:E.2d416(l973>^^-J/ ' 

'* ' ■ / r ' 

51. Id. : _i:V^y , - ,, y, . \ -\ 

52. Rehoi vs. Case AS'estcrn Reserve IJniversfty, Supra Note 46. ■ 



authority to modify its existing policies; Tfi^tkey char^cteris-* 
tics of that change, are tjie rba^nabj^eri^s^^ 
uniformity of -its application, and the\'^H*dfty bf theu^authdrity 
under wfiich the change' is effected. Acting llnder the guidanqe . 
Qjhihe above principles it would appear that the deliberation^ in *^ 
the Rebo*r case and the ultimate fihdpig of tlle^t)hf^ Supreme 
Coiirt indicate that al present 'a Ijoard of trustees hajreserve^ 
'PQ^vtfs which permit it ttrnWdify flie policy^ofthe institntion's 
operation in relation to faculty contract poljcy, ' '■. '\ 

Finkin in his analysis of the case aM its treattnent in the* 
several courts arrives at , his ow\ .conclusions about, the 
appropriateness o^the fin^VtleciSion, One gathers fr^m his 
analysis that jiad he been the Supreme Court he vvoijld have 
found differently from the opinion concluded byjhecouij for 
* he, ^ftei^ makYng reference to severe of the fine ppints^f the 
case, says, . ■ . ' • ' ' , ^ • 

thus the irKjny of Hehor is that^ coui% which strove • 
to preserve administrative flexibility against, a, 
perfectly valid;Jbontract claim will only acfd tb-thl^ ^ 
growth of far more radic^ an^p^liaps lessfle>;i^^ ^ 
, itiearis' of jdb .protection.5^ . / - . 

The ex^tent ofthe rieserve pQ\yers of gi Board df trustees will 
undoubtedly continue to be testedin the courts as conditucji*is in 
hrgher education which change sgi.^apidly create situations 
which individuals will Teel*^bed- tp be cdrrect^d byiitigatipn, 

V V . ADMINISTRATION AND "THt L^ 
. . -There was a- time lo higfier education, when tfte chief 
Qounsel to the p4?^ident*6f.a ^^^^ 

college representing the prmp^p^^ This 
emphasis of presidential cou^ mid WiO's" 

wheir it bepaiTje^ap^areAt^^r^J^ ad\?isor .to -college 

presicl'emrniighrrieed tabem^^^ treasurer, or 

vice president for financial affairs. Tlidte is a j^rowing 
awareness that the increasing^attention being given tq legal 

■ \ " . > — — — '-^ . f X — 

53. Finjcinf, jwpra note 44/at.356. • . * ^ ' ' 



matters Ijy tollege presidents will bnng into an era when 

• perhaps the chief counsel to the president will be legalcounsel. 

With that in mind the iiniversity administrator may do 
%yit\\ to keep before him an understanding of the two schools of 
/ jurisprudence. The administrator increasingly asks himself, 
"What is the law?" "wanting lo bc^sure of his ground before 
recommending ot taking action. One school of law is describ^ 
by Calamari. He says, 

Thtf positivist usually believes that the legal system 
may be analyzed into component rules, principles! 
and concepts and thiat any fact situation may be 
^- spfved by the careful pigeonholing of the facts into 
I^A; the appropriate legal concepts, principles arid rules. 

^^^^ determihed a 
^^^•^^J^^ comptiter would produce the 

. th» opposing school of^i^r 

'i?^'^^^^ te^^^^ He cntes other authority to begin 

• 'hisdefimUSf^^ 

The-liii' y^h^es^^^ set of facts is a 

% ^.^cSsioffJof a ^ those facts ^ far 

• : ttet^^ ^ffdlfethat particular pcr^n. Until 
.r^^^ "^^^ has passed on th<5sp facts no law on that 
subject is yet in existence. 55 

Calamari goes on to say that^ ^ 

The realist is skeptical of the formulation of 
generalizations and definitions. H9 believes the 
courts in reaching a d^ilision do in fact and should 
take intaaccount tJie moral, ethical, Economic and 
social situation in reaj^n g a decision. 

54. Calamari. supra note 1. at^. ^" \ 

' • . ■ ■ ^ ■ ' ' '^J' 

55. Calamari. jw/rrfl/ note I at 8 and n. 22 dting Frahk. Law and the 
Modern Mind Pg. 46 (1930). See generally, Savare^ "American'Legil 
Realism "3 Houston L. Rev. 180 (1965). 

a 

56. Calamari, jwpra, oote.l, at 8. ^ 
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Jn view of the increasiMjpra|^^|f|^^ involvingfaculty 
contracts reaching the doims Ip^^ of the differences in 
the opinions offeri^d by th^^^^er^pburts bafl^a upon the 
different sets of circumstanceir^ii^Tesented by each of the * 
sepai|[te cases, 'Mt would appear that the administrator is 
increasingly placed in a position of truly Bot knowinj^What the 
"law^ will be in a particular circumstane^-tintil a case has1>^eh 
>.iiecrded in court. Everything prior to ihe court tlecision is the 

accl^ptanci^ of statute and precedent est^bl|shmg court cases ^^^^ 
' the accepted law and in that sense the positivist sohdbl of law 
represents a rational structure l)f regulations under which an 
institution can operate. .* ' ^ 

CONCLUDING^TATEMENT 
The major concerns associated with faculty contracts are 
ever on the mind of administrators^and faculty alike. Those 
concerns are:- 

1 . The assurance that a bona fide contract has in fact been 
created through the exercise of proper legal procedures 
and that the offers, promises, and 'conditions of tiie' 
contract have been properly approved by the authority of 
the institution authorized to enter into contracts. 

2. That administrators in private institutions need to 
carefully asse$s4their positions in relation to the concept of 
staj^e action and to seek definitive explication oif the degree 
of^ state involvement in tha? affairs gfj^R^ institutions ^ 

^ which would be sufficierit t^ of 
constitutional fi^edoms now afforddP^culty in public 
institutions to those operating in private institutions.^ 

3. Tha;t whel% colleges and universities may need to modify 
their personnel policies that^ while recognizing their legal 
right to do so, they proceed with such modification in a 
careful and systematic fa^^on which dearly documents 
.that the modifications have benefitted from' the delibera^^ 
tions of faculty as a body and ^o not represent unilateral 
and arbitrary attions of administration. 



4. The establislttnent pf financial exigency as a reason for the 
termination of faculty while within the authority of the 
governing body of an institution needs to be so carefully 
constructed that it . represents a bona fide • financial 

t exigency and not a mask for othrf- reasons. 

• , ■ '■j'y^ ' . ■ • . 

The issues associated with faculty contracfs are numerous 
enough to proVide for constant attention to detail by all 
administrators and indeed the faculty involved. While 
attention has been focused in these comments chiefly on the 
protections afforded faculty, there are major concerns of the 

"institution associated with faculty contracts which require 
careful analysis. While the interest has been in protecting the 
interest of faculty in the mjijtter of contractual re^ationsthips 
with in mstitution, the whole area of protecting the interest of 
the institution in its relationships with the faculty is one which I 
suggest >yill receive considerably greater attention in the near 

..future as higher education continues to move into an era of 
greater questioning and scrutiny by agencies beyond the 
campus. - 



DUE PRQC^S FOR STUDENTS: 
' CONVERTING LEGAL MANDATES 

INTO 

* . WORKABLE , 

INSTITUTIONAL PROCEDURES 

Virginia B. Nordby I ^ 

^ The precise nature of the private interest in/olved in 
this case is. the right to remain at a public institution 
of hijgh^r learning in which the plaintiffs were 
stiidkri^s ln good standing. It requires no argument 
to j^ptfonstrate that education is vital and, indeed, 
W^jit.^o civilized society. Without sufficient educa- 
tipn :the plaintiffs would not be able to eafn an 
adqq^tiate livelihoo(J, to enjoy life to the fullest, or to 
fulfiiU as completely as possible the duties and 
responsibilities of good citizens. 

These words from the 1961 decisioaof Dixony. Alabama 
Board of Education {294 R2d, 50, 5th Cir. 1^1) undoubtedly 
•eiyoy widespread assent within the educational comiAunity. 
The logical.consequence of them, however, presents significant 
proVlem^ for educational admihrstratoc^ The court continued: 

\J(lienever a governmental body«acts so as to* injure 
^ H^ividual, the Constitution reqtiires that the act 
be consonant _with due ^iicessfof law^ViVdue * 
process requires notide ^hd jjome^oppcShuW^ ' 
hearing before a student at,a .tax-^flpported.cy?llegte- 
is expelled for mis^cmduct. . ; • V ' ? ' 

Since, D/xoa therequirejiient ofiKnice^anda hdaniighas 
been extended not only to permanent expulsion, but also tp 
temporary suspension or removal, involuntary transfers, 
exclusion from extra-cu^i^icular activities, and various special 
placements. It now seems clear that almost any punitive or 
disciplinary action taken as a response to. alleged student 

" 86 ^ 



misconduct , must be V>r€xed0d by notice and a hearing 
consonant with the requirement's of due process. Although the 
conduct involved in Dixon might be characterized as tortious , 
or crimmal, the requirement logically extends to acacjemic 
misconduct! a^s well. This seems especiaUy clear since the fecen t 
^tipreme C^^jirt decision in Goss v. Lopez in which the Court 
indorsed me^ principles developed in Dixon and by other lowe A 
courts and outlined in some detail the nature of theproteGted 
student interests . ^' 

The author^jty possessed by the State to prescribe 
and enforce standards of cphdlicf in its, schools, 
although concededly very broad,'must be exercised 
consisteritly with constitutional safeguards. Among 
other things, the State is constrained to^recbgnize a 
st^<^ent's legitimate entitlement J(> a pufilic educa- 
tion as a. property interest whicHlja^rotected by the 
Due Process Clause and which m&y not be takei>. 
away for misconduct without adiiefence to the 
minimum procedures required by that clause. 

' The Due Process Clause also forbids arbitrary^ 

deprivations of liberty/ 'Where a person^s good * 
name, reputation, hdlnor, or integrity is at stake 9 «^ 
because of what the governmerfljis doing to hfri,' thie ^ 
minimal requirement^ of the clause must be 
satisfied, (citations omitted) ... It is apparAt th^t . 
tjie claii^ed rfght of .the State, to determine 
unilaterally and withi^t ppQcess whether that 
miacondtjy;:t has^pccurred immediatelycollid€s with^ 
the requirements of the Constitution. - 

Gos$ \. Lopez involved disruptiijp high^cho61 students, 
but the^ impact of thfe decision on post-seccindary institutions 
seems clear. lAninqr stucjeftts havs&a prote(;;|^d liberty interest 
in thefr good nam?and reputation which is jeopardized by 
charges of criminal disruption j)r the breach of high school 
codqsof couductoj surelj&i^univefsity students have a similar 
int^est which is|imilarly jeopardized by charges of cheating or 



plagiarism^. Under Goss it appears inevitable that public 
institutions of higher education must provide for notice and a 
hearing before students are expelled, §uspehded, or otherwise 
disciplined for misconduct of any kinr^J. f 

^ As the full impact of ti^se Constitutional requiremerits 
was filtering thrf;ugh the educational ,c?ommunity last year, 
another dimension ' to the problem was * added!*: by^ the 
Department of Health, Education^and Welfare's regulaj^ns 
on Title IX of the Education Amendments oM'^TZ. Under the 
final version of theSe regulations , which became effective on 
July 21, 1975, all institutions, public or private, which receive 
federal financial assistance must adopt and -publish grievance 
procedures by which students may challenge*the institution fdr 
alleged sex discrimin^ion in violation of Titfc IX^ 

federal regulations developed lindcF the FamilU 
Rights kiid Privaty Act (The Buckley A mend met^ 
institutions to prpVide a hearing procedure for sti 
challenge the accuracy of their schooi records. And fin^ 
national publicity i^irroundin^ alleged wholesale violati- 
Honor fpdes at, the military service academies, has i 
many educators trpHpond their own expectatic 

students conduct Alld their o\yn responsibilities for thM 
treatment of studfcn^ts. " ^ ^-X'^T^ 

How can an' -educational mstitutiqn donvci^ th^^;^ 
concerns and the requirements of the law into i^jsft of rules 'a^irf 
procedures which' wilj protect the rights ^>tudems and ^^^^^^^^ 
serve the e4ucational purposes of tKe institution? A varie^'ql^^^ 
models are possible, but for eac^ther^^e sinpiilar higail:kndt'^» 
administrative issues which nj^jUstije^iS^sipd/T^^ 
administrative organization of an irKtUoitlQrf 
the type of procedures which will l^dmt^^^ 
stance of the faculty will also zffea^^' p^ 
traditions of the institution^ its^ast expi^j^fe 
for legalism^ "on '**flexil>iW|^||^ Ife^^cr'' 
institutions, and nuipero^JB^er ^ 

mine the final course. •BatM^^th^^ the bm\om line' , 

to keep in mind : ^^»hat are r^t|!(^mal requirements of thefaw? ^ 




re jLwp basically ^different types of procedures ^ '^'i 
ttu^nt%and it is probably wisest to ke^p them : V 
btjf f6f purposes of discussion dni^ i'mplementa- . . . \ 
^ sUMhe procedure which must be utiljz^^hen ah - 
in^it^bri ]s! bringing ^ charge against a . student; 
di^p^)Utrary act ioii against a student is being considered, •xjf 
when k faculty meniber or administrator suspects^ student of 
; » misconduct. 1 will call thefe disciplinary Proce||jMs,*These.^^ 
. : ^ Disciplinary Procedures are broUglit b^ the institutiahi a^inst 
. the Stu^Jj^lJt. A second type of procedure; on the otR^hand, i» 
brought by (he student against the institution^or^one 6f itiH^s 
• ; , a^fents (i.e., fSculty). I will call these Grievance Pr^ddures. It is 
• ' -i. wise to keep these procedures separate becau^e^ there^are 
i ' ^, ''. difficfeht legal and duci process requirements anc^^' (Uffereilt 
" administrative concerns applicable to each of ^ 

, W dealing with Disciplinary Gi^vdnce j^*' 

i • '^.Ptoeedures^thcre -will be five major cat%orie» of prdblems^. : 
.* "^'l which niust be .considered for each. First, an instrtu^h^ho^ld • ^; ' 
• ^ be careful to uiid^ its purpose in providing ^feither .4 '^ 

*' V * ^ ^ procedure. Seeond, care should ^ devoted to stanpgjjiule^ of * . ^^ ^ " * 
./ ^ ^^oiaduc^adrjghts of students which will constitvtt t|ie cfkeria 1 . * j 
if 4 tpJbe.appHcd m indivi^ ' ^ • 

^ /^^'^'^ and polite intp account in selllmgjjipai^ ' 

^ V ' * the jautharitative decision-maker in student rights ;^ase|;^ • i^.; 
! ; ^'"^ Fb.urtti, the^reqmrements of procedural due process must/be ^ ^ 
transiat^ii into a useful set of procedures* .And finally, * , *JU 

nliist several issues concerning the {^cn^lOrVrjHp sUl'^ 

remedy which a heariag bddy might impose or recoim^ - 

i - ■ ^ ■ ' •■ ' ^• 

; As a practical matter, an instituti^ ^ jjH* 

or Grievance Brdcedures because it is if^fred by l#v:tp do so^ ' ' 

A sense of ^ fair play, toward students^tliight also impel an 
institutipn togo beyond the minimallegalrequirements. More : 
importaritly, however, an institution must haWa clear notibn'^ ^ 
of the goal it seeks to achieve by imposing^scipline uppii a 
student. A public institutioh'must restrict.its actions td propel^ ' 
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* ^ ;^^23||j^yerniherital»^^^^ Its disciplinary decisions must have 

^ ^^^^^ to such proper purposes \y 

./wftildenls are disS|^iinS^ for breach of the peace or other 

i\ y * disruptive condli^t, the purpose of the institution is dear and 

V .*/^3^9n^^^^R^^^^ namely to prptect other students -and to 
^ ^ f.mainuin ^'the-^f^ierty 

/ {Dixon \. Aiabiipima\, Bui what is the proper governmental 
purpdKp'in ;d^^^ 

xTieating? Fai^^^ to other students, protectioh of the quality 
of the dggree; iftstitutional hdnestyMcertifying its graduates as 
[ educated person^^ould ajlj^^^^^-^^ 
^ ^ appropriate to :dis&ipliTir for the purpdsc of ehcoui-aging ♦ 
certain character traits such as schoterly. or professional 
demeanor or attitude,' to ehcburagp-^cqopwaii^ 
r • discourage emotional instability? Is it proper to di^^^^ 

wholly punitive reasons? In struggling with these questions in 
recent years,^ some institution^ have decided to rely almost 
exclusively on the civic law^^^rttforcement agencies for dealing 
with students engaged in non-academic miscon|luct. Beyond 
that, institutions should try to articulate their insmijaional goal 
in imposing discipline for academic misconduct, w 

- Grievance Procedures ,which allow students to bring 
charges agdihst the university could well be viewed by students , 
as offering a chance to "bring down" a particularly disliked 
faculty member or administrator. It is very unwise, legally and * 
administratively, to allow these procedures to serve such a 
purpose, ^nd some care must be tak^en formally to protect % 
: faculty frorn harassment by the filing of numerous frivglous 
student grievances. The m^in institutional goal in providing 
students with Grievance Procedures is to give the institution a 
mechanism for quickly identifying and' correcting its own 
mistakes. Orderly Grievance Procedures also protect trustees 
and other high officials j?om th^ importunings of individual 
students who feel they have been treated unjustly but have no ' 
"channels" available for complaining. Finally, institutional 
student Grievance Procedures may forestall judicial interfer- 
.y\ tnce in the educational operatiaH^of the univers^y^ 
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# Criteria " 

If stydents ait to be disciplined and if faculty or staff are td; 
be* overruled by appeals committees, the institution has an 
^obligation to make clear, in advance, the rules it will appljjS 
Earlier courts were^reluctant to i^rfete with the judgment 
educational authorities, particulan^SiCnen exclusively ediAi^- 
tional standards were involved. But numerous cases, particu- 
larly at the elementary and secondary level, have almost 
completely eroded the judicial harids-off attitude. the 
traditional requirements of substantive due process apply as 
much to scho61 rules as to any mher administrative or 
statutory regulation. The landmark statement of the legal 
reiquirement was in Cpnnallv v. General Construction Co. (269 
U.S. 385, 1926). (. . . , ^ 

A statute which either forbids or requires the doing 
of an act in terms so vague that men of common 
intelligence must necessarily guess at its meanirig 
and differ as to its application violates the first 
ess^tial of due'^rocess. 

Applying these principals to an educational institutflSn, a 
Federal District Court in Wisconsin once noted: 

The constitutional doctrines of vagueness alid 

|| • overbreadth are applicable, in some measdre, to the 

standard^or standards to be applied by the university ' 

in discipUning its students, and that a regime in 

which the term ^m«conduct' serves as the sole ? 

standard Violates^^th^^ Due Process clause of tKe 

Fourteenth Amendment by reason of its vagueness, 

or, in the alternative, violates the First Amendment 

\ as embodied ih the Fourteenth by reason of, 

vagueness and overbreadth. |^ 

\ . • ' 

Little can be said of a standard SQjrossly overbrpad as 'inM|| 

the best interests pf the,school.' Soglin v. Kauffmaii, 295, 

Supp. »78 (W.D. Wis. 1968). ' 

In drafting rule^and regulations which are to be enforced 
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by disciplinary action, institutions must seek to set out 
objective standards by which ^a"" student can measure his 
behavior and by which an administrator> can Effectively 
function jn evaluating behavior. It is also essential that 
students be adequately inibrmed of the r^iles and even givefn 
orientation or training if that is indicated because of the 
complexity of the rulfs (/.e., elaborate Honor Code or 
standairds of professional ethics) or because of the heterogenei- 
ty of the student population (i.e., foreign students with 
diffei'ent value structures)*^ . ' ^ 

In Grievance Procedures brought by students against the 
institution the^**void-for-vagueneSs" issue is not such a major 
problem because discipline and infringement on liberty dr 
property interests are not the intended outcome of .'such 
procQjj^jdings. Moreover, most such procedures are intended tp 
remedy violations of legal requirements, such as^;ai\ti- 
discrimination laws, rather than University-drafted rules 
about faculty responsibilities. Nonetheless, the vagueness and . 
over-breadth prpblems should not ignored. Occasionally^ 
the student Grievance Procedures unintentionally state criteria 
in the course of listing the jurisdiction of the hearin]^ panel, 
"These procedures may be used in cases of alleged improper 
conduct of a faculty member." In the absence of some other 
document defming improper conductDand in thjs absence of a 
^'Violation of a sujbstantive law, such a statement could be found 
Uhacc . ^ 

. ilThe cmllenge of drafting rules that are not unconstitu- 
' tiomlly vague is a major administrative problem. Of cout&ey it 
is ektrem|Kr difficult to get agreement within the edticationaL 
cont^uniw. More importantly, there are pitfalls in loo grea^^a 
depirU^j^from vagl^pness. The more specific the rules a^d th;^ 
" more precisely honed the statement, the greater the loss of that' 
flexibility we all require and the greater the danger that some 
important item has bel'n^ forgotten. -* , 

^^Gholce of Deciision Maker 
In a Disciplin$(]7 Procedure involving gharges against 



si^dent, due process requires that 'there be an impartial 
^^cision-maker, one who has no direct pefsonahnt^test in the 
outcome of the case. This would jnealn that the.d*isciplinariah 
jnay no^ be the accusei:^* or anyone^related toihe accuser o£the 
apcused:- It does not mean, however, that' the decision-maker 
must be qutside^the sy$tem'or a peer of the^ccused. In Goss 
LDpl^z, foy example, |the Court assunte^ that the •schoofV 
principal would be jsl proper decisipn-rtalcer if a teacher were 
an accuser./ : ^ 

Student hgiipf'Tcoyuncils established to enforce honor 
codes are characterur^ 1)y %the coiirts as fori^al . accusatory 
bodies similar to grand jj^ries*. It is important tHit thesib studi^nt ' 
groups nek have the final decisron-making authority. Careful 
faculty or admini^tfativj^feview must be given to all discipline 
r9/comi]iended by student groups. When students sit ongeneraL 
disciplinary or grievance heaHng panels, it is important that 
* their proportionate ruxmicr not be high enough to giye-them^ 
control of the decision. ' ' • * . " ' 

/Wjien an educational institutioji establishes procedures 
for dealing* with students^, w^hether they be Oi§i^Hhary'*^r 
Grievance Procedures, the choice of an iiidividyal or^oup to . 
make the final decision is one of the most yilal elemehts of ^he - 
Dfocess. Each instituti9n will have various organizational afid 
political factors to consider - The $iz& of the decision-rriaking 
body should be carefully decidpd. It seenis appealing to have 
representation from various groups, but the larger the size, the' 
harder the scheduling of meetings, the longer-^e del)ates oyer 
language, the morj^ diffuse the issues. The need for re|$^able/ 
speed is the highest priority anS should dictate jhe size of the 
panel. Ii^ addition, care should beiaken to assure panels which, 
will resp/ct the confidential natpre of proceedings involving 
the n^e or reputatioj/ of either students or faculty. If ah 
institution has a diffu^ or decentralized s^sjtpm of governance, ' 
it may choose to rest t^^^decision-jnaking responsibil^y in the 
various units; but it woulfthen be'ttecessary to establish some 
mechanism for asslei|^ajig-4intformity and consistency. It is 



possible to establish a systepi whereby thd hearing panel 
" performs only an advisoiy function and th^ final decision, 
.V based oq the evidenee received by the hearing^anel, is made by 
^•highl^aiithority. Su(* 

Procedures ^because^^e f e4uirenflj^nts^^ procedural doe 
process are not so great in those situations, i Another facior 
^hich institutions should consideir in establishing panels or 
cpmmitfees or^jtjher ffearing bodi/s to deal with these matters 
* is the need for persons with ejm^ise to serve-on these bodies. 
J ■' Expertise can be developed byhearing a variety of cases over, 
an extended v^no^(\^pskttx>y receiving training from persons 
^ r knowled|pable^in,..grievaiic^ h or bytreviewing the 

^ ^.tecords of previ#us cashes decided by others. Large institutic)ns " 
. . with a great number afld^ 

4': to femploj a screfeninfg'of%:er^b decide if Ases are fijvoJ^us or 
J y with merit, to^ssigii Aem to th^ pro^>er unit and cbnjmittee, 
and to^^ssurtf* prortiptiiess in their resolutidn. Such'S'person 
could also provide a certain continuity and expertise to the 
process., , \ - 

Procedural Due Process ^ 

Unfortunately, there is not a(, cleajp-cut answer to the 
disarmingly simple question:, what . kmd^f^^ does the 
concept of due process V^^quire? Cotfrts have frequently noted 
that due process is "ap elusive concept" whose "content varies 
according to sifecific'factual contexts.^(^an/ia/z v. Larche, 3$3 
/ U^S^^♦2Q^442, 1960). In Goss v. Lo/^ez tb<? Supreme Court ^ 
nc^^ that the interpfetation ^nd application of the Due 
"irocess Clause does not involve inflexible' procedures 
_>t)plicabl9 to every imagiriable situation. Ratheijit necessitates 
a practical assessment ofthe "competing inter^ts involved.** 
/The student's interest is to avoid unfair or mistaken exclusion 
from thV.educationaPpfocess .,. .** ThsWhools, being ;*vast 
and complex,** are prope/ly concerned about "prohibitive cost ' 
dr interference with the educational process.** In attempting to 
outline "certain beYicli marks to gjiiide us,**lhe Supreme Court 
has firmly announced thkt "Tbe fundamcnt^equisite of due 
process of law is the opportunity to be heard*' (quoting fror 



^ to be heard*' (quoting from/" 
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Grannis \. Ordean. 234 U.S. ^^^^. m^ ^'fixrht ytry 
mimimum'' this demands "jome kiiid of notice*' and "wmif 
kind of hearittg/V ; ' * . * 

^ In t^e university ^^^^^^^^ J^^^^^ P'^" ^ mandate is 
substantially greater in Discin|M^^jrocedurcs where the 
student interest at stake is his oSniWrahce in his educational ' 
program. In thesjf :ases/ the full panoply of due process 
guarantees *sh6uld^ be employed. At the other end of the 
continuance are Grievance Procedures giving^adniiniistrative 
review to a student complaint about some rouVine institutional 
' action. In these situations, an info nnkl opportunity to be heard ' 
might often,^ adequate. • 

At the vq((7 ^east diuQ. process requires: 

• notice of the charge or c6tDpI§^^^ ^be facts, wbich 
support it r % 

• non-prejudicial time intervals 

• a hearing at which, there is an ^pertunity to answer the 
charges or explain a, position - ^ ^ 

• ^mpartial do^ipn-maker. \ • s 

Additional componehts which might be addtd, depending 
on the balance of competing interests, are: '^J ''" 

• the right to confrchlt and question the accuser 

• tbe right to call and cross-g xamine witnesses " . 

• representation by legal counsel ""^^ . * 

• a record'of the hearing ^ . / 

. • ;a decision based solely on the evidence at^fhe hearing. 

The best statement of thl^ue process requirements fer 
colleges and universities remains that offered^ by the court in 
Dixon V. Alabama: - ^ 

. F^r the guidance of the pa;^ies in the-^nt of further 
proceedings, .^e stale oiiisvlews on the nature of the \ 
notice^ai^ hearing reqti^red by due process prior tb V 



expulsion from a st^e college or universiif , They 
.should, ' we think, comply with -the following 
standards. The notice should contain a statement of 
the specific charges and grounds which, if proveri,. 
would justify expulsion under the regylations of the 
*oard p{ education. The nature of the hearing 
should vary depending upcm the^itcumstances of 
the^particukr c|m. The <«e bejf9re us requires, 
soniething more an informal interview vfith aif 
administrative authority Qphc cbllegc. j ' 

By its nature, a charge of misconduct, as opposed to 
a failure to meet' the scholastic standards of the 
college, depends upon a collection of the facts 
concerning the charged misconduct, easily colored 
by the point of view of the > witnesses,' In' such 
circumstances, a hgpm>g>tt/hich gives ^he board or 
administrative authomies of the. college an oppo*. 
tunity to hear both sides inconsiderable detail i$ best 
suited to protect thelrights of all irivolved.,TluS is not 
to imply that a fuUidress judicial hearilffg, with the 
right to cross-examine witnesses is required. Such q ■ 
Wearing, with the .attending publicity and distur- 
bance of coUege activities^ ?i1ght be detrimental to 
the college-s educational atm^ipjhere and impracfi- ^ 
cak^o carry out. ^^eve^the!es|i^tfie rudiments of an 
adversary proceeding may'' be preserved without ^ 
encroaching upon the iriterests^of the coliege. In the 
instant case, the student should be given the names 
of thci^itnesses against him and an oral or written 
rcp^on the fads to which each \f itness testifies. iHe 
sh(^ also be given the opportunity to preserit to 
the board, or at least to an^«^ministrative official of 
the college, his own defense against the charges and 
to produce either^ oral testimony or written 
affidavits of witnesses in his behalf. If the^eaj^gis 
not before the board directly, the results and 
findings of ^ the hearing shou|d be presented in a ' 



report open to the student's inspection. If these 
rudimentary elements of fair play are. followed in a 
case of misconduct erf this particular type, we feel 
that the requirements of due process of law will have 
been fulfilled. • ^ ^ 

Although courts clearly are willing to be flexible about the 
components of due process which they will require in aqy 
particular case, educational institutions are faced with the 
necessity of drafting procedures which will Be generally 
;applicablei. They surely caiinot rely upon non-legally-ti"ained 
. administrators to invent for each ca^e a procedure which 
strikes the proper balance between the competing interests in. 
that particular case. It would seem wisest to . keep the 
Disciplinary and the Grievance Procedures separate and try to ^ 
make the? Grievance Procedures as flexible and informal as 
possible. The Disciplinary Procedures, also should be kept 
flexible, but clearly they xnust be considerably more formal, 
with special provisions for time limits and the content of the 
notice, and the conduct 6f the hearing, etc. In drafting 
procedures tHe goal is to find a middlej^reuod which balances 
simRjlicity and^ flexibility, on the onVliand, and formality and 
speciircity, on the oth^r. Tlie hazards of too-elaborate 
procedures are 'obvious. They must be followed tp the letter 
and failure to do so can produoe additional legal problems V>r^ 
the institution. Follpwinjg elaborate procedures when it is not 
necessary to 4o so can ^ very expensive in faculty and 
administrative time. Elaborate procedjyes which confuse or 
' ^imidatc the parties encourage the involvement of attorneys 
as well as P9|arize the parties and discourage informal 
settlements. On the other v hand, the' hazards of too-simple 
procedures are also great. Obviously, from the student*s pomt 
of view, they may deny full dup. process. But from t|ie 
institution's point of vie w they miight also be a problem. If basic 
safeguards are? not guaranteed, the institution's good will is 
suspect among all who deal^witl} it, including a c6urt which 
might later be considering a^^se involving' ovef-simplified 
procedures/ Laymen often lack an intui^ve understanding 



about what*<lue.prQcess in^blyis. Wearing panel m'embeKs n^f^ 
become involved in pointless debate and general confusion" 
about how to proceed if the written procedures are not specific. 
This can produce delay apd misunderstandings detrimental to 
all concerned, jn such a case, the faculty member i^ivolved 
could s^uffecds welfas the student. Finally, too-simple a 
procedure, just as too-complex a procedure, pres^^its the risk 
that The over-all purpose and goal of the institution will not be 
strved, thatycrrors will not be. discovered anji corrected. As 
Justice Pow^ pointed put in his di?sent in Gass y, Lopez **a 
trtincat)?d 'hearing' is likely to be considerably les^s meaningful ' 
than the oppor^nities for correcting mistakes already availa- 
ble . . - 

Remedies an(I Penalties 

If a student brings ^•-grie Wee against an educational 
institutioit and a properly constituted hearing panel decides 
•thaft the student has been improperly treated, what kind of 
remedy may be ordered or recommended? Written Grievance 
Procedi^rcs rarelj? deahwith this question, and as a result 
considerable confusion sometimes* is generated. Procedurqf^ 
should'clarify whether panels can require a change in an unfair 
or disbriminatofy policy or/practice, ^r only make whole a 
student who has been injured thereby, or merely require the 
appropriate school official to repeat its original decision or 
activity avoiding the mistake which injured the student. Any 
ruling in favor of a student is likely to be a ruling against a * 
faculty member arid concerns about academic freedom must be 
kept- in mind. The American, Association of .University 
Professors takes the position that student grades may be 
rectified by a departmental committee of experts if^a 
professor's grading evidences bias, inconsistent use of criteria 
or inappropriate use of criteria.. However, many faculty feel 
that any enforced change of their grading is a violation of " 
academic freedom. An institution should openly resolve this 
issue before authorizing grievance panels to hear student grade 
appeals. In general, student Cfrievance Procedures often 
involve issues of faculty responsibility and fair treatment of 
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students. Hence, ^remedies pfteh. irivolve faculty rights and , 
prerogatives/.For this /season it isf advisable that the. final 
decision-making poWer in such casies be lodged in a dean or 
chancellor or other authority >^o'is^respected by faculty. 

For disciplinary Procedures, against students, it is 
important that-institutional rules and regulations indicate the 
range of possible consequences for violations and that* 
penalties be' appropriate for th^ offense and consistently 
applied. Far more difficult issues surround tljc question of 
what type'of disciplinary*actions will call forth the due prqcess 
heariiig requirements. Clearly, notice and hearing are required 
before imposing the penalty of Expulsion for misconduct. Must 
there be notiCe.and hearin^bpfore a student is given a failing.; 
grade for cheating on a test-of plagiarizing a term paper? The 
Mb'gic of Goss Vv Lopez s^rel)/ requires it. Justice Powell stated 
in that case; "No one can foresee the ultimate frontiers of the 
new 'thicket'the Court nowenter-s." Citing such matters as how 
•to grade a student's work, whether'a sjudent passes or faijsu"* 
' course, whether he is required to takereVtain subjects, whether 
fie may be excluded from athletics or ottj^r extra-curricular 
activities, JUstiCe Powell suggested that "the Court will now 
-require due process procedures whenever such routine school 
decisions are challenged/" It would'seen^ clear ,that'decisions 
about such matters whH:h are based on s^ispected misconduct, 
such as cheating, /jo indeed have to be preceded by notice and 
hearing. ^However, deti.sions about such matters which are 
based^oTi academic achievemefrt and performance apparently 
do not yet call for/h the due process procedures. This;. 
interpret-ation Was recfently endorsed hfy the Court ^f Appeals . 
for the Fifth Circuit/ in' Srisuda Mafhvongsandn v. Roy Afy^ 
Mall (Dki, No. 7^hB146! March. 1^76). ^^fhe due ]^rQceV 
requirements of notifce aqd hearing hfl(ve been carefully limited ^ 
to disciplinary decisions. Misconduct and a failure t0 attain a 
standard of schplarship cannot be equated. There;js' a clear . 
dichotomy betweeri a studentVihiJprQcess rights in discipli- 
nary dismissals arid in a\:ademic ditsmissals.'' Unfortunatejy,/ 
many fact situatioms come to mind/ in which the diclfotomy is 



not so clear, for exa'mple, a clinical errdr rTrtMj)edically--jelated 
. field may be a sign of both academic failurejlind negligence 
(misconduct). >Mus*t there be a hearing before assigning a low 
grade?! What of a student's failurp to attend class? Is .^his a . 
"failure to attain a standard of scholarship?" If not, must there 
be notice and hearing before it may be taken into account in 
assigning'^a grade? ' . * 

Wh^t if a student's academic deficiencies are interrelated 
'■with emotional instability? Must academic discipline be 
preceded by notice and hearing? T^e answ^ to these questions 
is not yet cljiar, although it seerfis ihevitable^that the next 
decade wilHee anexpansion, not a contraction, (S)f institutibnaj 
obligatibip& to provide hearings. ^ 

In conclusion, ^the Fourteenth Ajnendment requires 
public educational institutions to give a student ^notice and 
hearing before taking actiop adverse^tb the student's interest if 
that action is based pniharges of "misconduct." The1)ehavior 
encompassed b^^tfie vC'ord»^jrnisconduct" is not yet clear. Atthp 
ieast , it includes: overt disruption of the educational process. It , 
also -undoubtedly includefs academic jhiscQnduct, such as 
cheating^and plagiarist. PotentiaHy, its meaning is extremely* 
broad. In Goss v. Lopez 'tho^Supreme Court suggested it mfght 

V incljude charges of any conduct which, if sustained and 
recorded, "could seriously darriage the students' standing'with 

VtheijLfellpw pupils and their^teachers as well as interfere with 
rsto^ opportunitj^es for higher edj|jf:ation;apd employmen^t." 
Because of the uncertainty aboiK ■ the ^^fSqautif^ scope lof 
Disciplinary* Procedures,. Institutions are /well-advisec\; to. 
develop comprehensive Grievance Proced.ures \}y A'hich 
students may appeal actioils against their interests and»i*eceive 
a fair and in^partial hearing; §ince institutions are requirefl by 
Title IX to provide Grievarice Procedures for sex discrimina- 
tion issues, this should besinniple to accomplish. When drafting 
Disciplinary and Grievance Procedures, institutions must 
carefully weigh yaripus legal and administrative concerns in. 
the',five']major c^tQg^ories outlined. In dealing with these 
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complex matters, many educators may conclude with Justice 
Powell that the courts are making a mistake placihg^ such 
\**indiscriminate reliance upon the judiciary, and the adversary 
process . . Hopefully, however; with wise ,and restrained^ 
yidmmi^rative leade^^ip, the goal of justice^fbr sUIdents can 
^ be served and the viewi5 of the majority of the Supreijie Cdurt in 
Goss V. Lopez will prove closer to the mark: *'iwe have imposed 
requirements which are, if anythinjg, rless than j^.l'air-minded" 
s(;hool principal would impose upon himself . . .? 




' ^ SQ YOU'VE BEkN SUED! 
, COMPOINENTS OF TittB LAWSUIT 

* Stephen/k. Ripps • • * 

- Lawsuits^e not just t hings thit^ happen toother people. 
Any of us can be involved incone, as a plaintiffordefendant, in 
our personal capacity, such as a result of a traffic accident, or in 
a professional capacity a faculty member, ac)ministrator or 
trustee. . ^ : / • . ' 

A lawsuit is aa action. or proceeding in a civil court. Its 
p\irpose is to obtain the determination of a claim or grievance 
in the form pfaif^enforceable judgment. The lawsuit is based 
upon the existeni:^;^9f laws granting or denying rights to ihe 
litigants, couMs and judges, to hear the dispute, and officers of 
the state to carry out the decisions and judgqfients of the courts. 
All of this is accomplished wjthin the framework of rules of 
practice and procedure. . ' . ^ 

. The lawsuit is different from the administrative agency 
proceeding ajid the possible judicial review of an agency 
proceedings or hearing. The administrative agency is created 
and developed to' express an expertise in a given area. Under 
enabling legislation, the agency promulga|esandtenforces rutes ^ 
and regulatiplis. Administrative agency hearings are somewhat 
more informal than court trials. « During administrative agency 
h h^fings rules of evidence are riot adh^re<i to, allowing hearsay 
testinionyHb be introduced. I^wever, eveKat agency hearings 
the proceedings must conform to due process standards. In 
eases of-violations of due process or arbitrary aqd capricious 
actions by the agency, the participant adversely affected maj? 
have recourse to the courts through judicial review. 

The lawsuit is distiilguished from a criminal proceeding in 
thatthe person or e^ntity brirfging tj;re action does it in a private 
capacity usualFy seeking redress in the form- of damages 
(money), while the criminal action is brought by the 



governmeiit (local, state, federal) through- \he office of a 
prosecujting attorney which seeks a conviction resulting in a 
fine or jail sentence, or both, because of the violation of a 
criminal statute. 

The lawsuit is not the same thing a^aq arbitration hearing. 
Arbitration is a method of settling a dispute irrthe first instance 
in a forum other than the courts. Many commercial (incjuding 
^ighfer education) contracts how require the parties to submit 
theirdisputes to arbitration. The courts have ruled consistently 
.that such agreements are' binding, that "both -parties must 
submit to arbitratiun; and that one party may' not take the 
other party court. Generally, an arbitration is conducted by 
laypersons nanied in the arbitration agreement or before a 
body such as the American Arbitration Association which will 
designate the arbitrators from a panel df disinterested persons 
familiar with the business involved. The arbitration award is 
enforceable by obtaining a couftpjder. A "special proceeding'(^ 
is brought before the coiirt, in the form of a petition to confirin . 
the arbitrator's award. Awards are not set aside by the court 
except in the case of fraud on the part of an arb^rator. The 
court's action as'to the award results in a judgment which is 
enforceable like any other judgment. ^. ^ 

Before a lav($uit is instituted, the problem will have been; 
caxefully analyzed by the attorney. jOnly after attempts at" 
negotiation and settleinent have failjed do the parties seek 
resolution of the dispute by litigation.^ It should be noted that 
estimates indica^te that in excess of ninety percent of potential 
lawsuits are settled before suit is instituted, and probably 
ninety percent of the'v lawsuits that a^e brought are resolved 
before or during trial. V 

The lawsuit has four distinct^hases, and each phase has 
several components. Phase onfe consists bf^ ttte drafting and 
service of the summons and complaiilt by the,pers'dn^wh^;is' 
suinjg and the answer, or response, to ih^ complaint by Ihc 
person sued. Phase two cpnsists of trjal preparation and 
inches the drafting and filing of preliminary motions and the 



' use of ..disclosure procedures^ Phase three isl the iria^itself, 
which occurs before a judge or a jury. The fourth phase is the ' 
appeals process. ' 4 

^ This paper will attempt to serve as a guide ' .highlighting 
various technical and procedural procedures encountered inr 
civil litigatio^n. The purpose is to nrnrvni^f iinScr^andiagof tlie 
complexities of a lawsuit with explanations as to why thoc. 
lawsuit seems protracted and never ending. '-r 

summons; COMPLAINT AND. ANSWER 
Suipmons ' ' y 

' An action or lawsj^is commenced ^nd jurisdiction is 
acquired by service of a^^summons. Sonjie special proceedings 
that are in the*^ature of lawsuits are begun and jurisdiction 
acquired by the service pf a notice of petition ot order to show' 
causp. The person .^Vho brings the action is referred to as the 
plaintiff (or petitioner) while the person thatts sueci is referred ' 
to as the defendant (or respondent). 

A summons 16 a notice to the defendant that art action 
against him or herVafe been instituted by the plaintiff and that 
judgment will bp taken against the defendant if heor she fails to 
answer thfe* summons. The summonSf Can be served.without a 
•^^XoiTiplaint and its'form and method of service^be it personal 
service or subslituted service, is dictated by the court. 

A pleading lA the process performed by the parties to a 
lawsuit or action in alternately presenting written statements of 
their contention/each responsive to' that which precedes/and 
eaeh serving to/}iarrow the field of controversy, until there 
£volves the issue or issues affirmed on one ^g^amt^rfenled nn 
the other, upon Which the parties cari then pr6teed to trial. 

Complaint^u ^ 

The complaint (or petition) is drafted by the plaintiff and 
served on the defendanr The purpose of llke'co|iiplaim is to 
inform the defendant of all the material facts on which the 
plaintiff relies to siipport the cause of action. \/~ 



, . The ccmipl^mt spells out the title.of the cause, df action, 
specifying trfe/ianae pf the coifrt in which the actipn has*been. 
brought; tlie'narneof the coilnty-in whichllie trial rs required.tp 

.be had and tbe nameV pf-the parti^ to "thjeJ -action, the 
plairitiff(s) and defendaftt(s>. It contains a plain and' concise 
statement of thfe facts cfanstitiiting a cause of action without, 
necessary repetition. Each material allegation is usually 
htipbered. MUcYytSpckt language used may be said to be in 

- confusing ''legafese" a'nd yi.wprds that may inflame the ' 

laypersoh,'such as fraud, misrepresentation and intentional. In 

reality these terms ^re oftein words of* art ^hat bwyers use 

regularly to express situations that are idiomatic orVeculiarjTo 

the legal profession. . ^ V . 

■ ' , • ' ^ 
' The complaint ends' With the dejnand of the relief sougl^t 

by the plaintiff. Jf recovery of money is demanded; the amount 

Misstated. /- 

Answer 

Once tj^ defendant hsi? bo^ served with the summons 
(which usually accompanies Jthe complaint), the def^dant 
must answer the summons^nd*complaint within a prescribed 
period. The answer is a forfrial writtdlfstatement made by the 
defendant setting forth the grounds of the defense. At this time 
a counterclaim may also be interposed. The counterclaim is a 
claim set forth by the defendant in opposition to or in 
deduction from the claim of the plaintiff. The plaintiff in turn 
responds to the counterclaim (which in effect is a complaint) 
w ith, a reply. Jhe ans#er may include a set-off or recoupment. 

» ' A set-off. is a counter demand. which Ahe defendant holds 
against (he plaintiff arising out of ajransaction outside,of the 
plaintiffs cause cTf action. A jecouprpenfigjcf^ing back 
something which is due because there is art equitable reason to 
withhaid it; ^nd it, is now often used as synonymous with 
''reduction," apd may be (fonfined to matters arising out of the 
sam6 transaction upon which suit is broigHt. /^/ac/c'^ Law 

Dictionary, Fourth Edition, 1951). ' * 
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5 .1 here is no need uTawil on the fact that the initial sta^e of 
the lawsuit sets the tone for/lpng Joeripds of time spent, not only 
in drafting and responJling to pleadihiis. but^alvo for 



TRIAL 

Motions 



conlinuauLes and exiensjbns of (ime for responding to the 
VKirious pleadings. The delay devices are monitored by court 
rules that prescribe "certai \ time limitatrons. 



REPARATION 



A motion is a ret^est to the.court to require th^dversary 
lawyer to do something, or not to do somethihg, in fuAherance 
ol the case. They are also used to make or preserve.a record for 
appeal. Most commonly, motions are made prior to the; trial in 
preparation of the case for trial. Agairy while i'nformdtion. 
technical requests, strategy and at times, dela\:are ribtjust^the 
, objectives of filing a motion, they are impolrtant aspects of* 
litigation. It is importantjor the4aAvyers to avaikthemselves of 
moti^ practice. The delay, whether connived or real, may 
irritate the parlies to the action. The pames, therefore.- shpuld 
understand Che reasons'^for motion pracHce and its part in the 
^ lawsuit, rhese pre-trial or preliminary rnotions are too 
numerous to liiit jn theinentirety, but a^ew important types will 
H3C discussed. ' > . * \ 

• ■ ■ ■ ^ ^ ■ ■ ■ \ ^ 

' Motion to DLsmjss. The motion to dismiss may be made 

by the defendant, and'i*; usually made prior to filing the formal 
answer. This motion seeks to (iismiss the.complaint of the 
plaintiff for one of the follo\v'ing basic reasons: the court no 
jurisdiction over^the person o> subject-matter^ there is an 
action pending; there is no cause of action^ ^pellfcd out in the . 
con'iplaint; or the defendant is not a proper party to th^suit. If 
the defendant's motion is granted, the^case is dismissed, in most 
instance^ 'wilhout prcjuuice (the actiop can be. rdri^tituted) 
rather than on the merits of the case, with prejudice (the case 
cannot be reinstituted). For exkmple. section 41 (B) (3) of the 
Ohio Rulqs of Civil Procedure provides that a dismissal of an ^■ 
except as provided in section 4 1 (B) (4]^ ©iterates as an 
^Mon uporf the merits unless the eoiirt in its orcleV 




otherwise specifie^^ection 4 1 ( B) (4) states that a dismissal for 
lack aOujisdictionxivt^^lhe person or subject matter or failure 
to join^jparty sb8*Il:*)pera\e as a failure otherwise than ori the 

Motion for Swvr^nJudgjj/ient, In practice, once issue is 
joined (an answer Ciled^y the aetendent) somq att9rneys wtl^ 
file a. motion for summary judgmeat. If pjaintiff can prove by 
affidavits, documents, depositions; exhibits, ^hat the defend- 
ant's defense lacks merit; .Phis motion is made. If granted, 
plaintiff obt^ains a "summary jluigment,'' which m 
wins the case without a trial, on me merits (with prejudice).The 
usual- ground for filing this moticm is that there is no trialable 
issue of fact and the case caii .be J^ecided^s a matter of law. 

Motion fot lifbre Definite State^^ent. To obtain addition- 
al facts relative to the claim and limit *e other side^s proof, the 
defendant may make a motion for a rNpre definite statement 
regarding the complaint^ The gist is thaVthe complaint is too 
vague and does not adequately, give th'^defendant enough 
knowledge- to formulate a defense. 

Each ipotion requires research, gatherinaofevidjlncerand 
drafting prior'*to its submission for. argum^\t'. .This \s tim^ 
consuming, and. fee-wise can be expensive. 

Disclos^ure ^ / o' 

The primary purpose of pre-trial disclosure is\to collect 
evidence. A second purpos^fTs to make sura that evidence is 
available at the trial or to preserve testimony 5f a witness. 
Other purposes include: the binding^qt^witrfe^^ 
lawyer uses disclosure to commit a party to a pam6ulaKset of 
facts orstory; proving Xhelack of knowledge oC a witness by 
establishing a witnes&'s^ignorance of appoint; the afcijity t Asize 
up the person as a p0fenttal witness at the tri^l; confmingVhe. 
action to certain areas; evaluation of the opposite coulisel; arid ' 
the, opportunity for sdttlem^nt negotiations. (Goldman arid 
Barthold, Deposition/ a)fd Other Disclosure, Practicing La\ 
Institute', 1966). / 
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^3 wUh motion practice; the number of disclosure 
methods, devices and.techniq'ues are too mapy to hVt. A few 
will be discBssed to show the i^eed fdY disclosure and how'it 
operates! ' * , 

Oral Depositions. A common disclosure device is the oral 
deposition. Generally, the purpose ofian'6ral deposition is to 
o.b4ain frorn jhe opposing party or ojher witnesses important 
. and relevant information and documents which the other side 
or witnesses possess or control and which th.e other party to the 
lawsuit should have in order to bj^lly a^^epared for trial. 
Testimony under oavh is taken. • ^ - / 

Interrogatories. Interrogatories are written questionV 
asked of the other party to the lawsuit or witnesses, always 
under oath, that allow a broad area of inquiry. In all cases, 
vboth sides are allowbd to examine each other qOite freely as to 
all facts and circumstances relating to the respective claims and 

defenses of the parties. . . - ^ • 

■ ■ , ■ ' ' • 

Notice to Admit. This.notice is a wTjtt^n. request to* the. 
other party to admit to the truth and genuiness of a document, 
photograph or other piece of prospective evidence whose 
authenticity would otherwise need extensive proof at' trial. 
Failure to Respond, is tantamount to the admission sought. 
Refusal to admit, if proven wrong at the trial, resells in the' 
refuser being responsible for expenses and attorneys' fees. 

The description of these 'molions and disclosure devices ' 

should give some insight into:,the behind-lhe^ceh^s develop- . 

meptsof a lawsuit. Xhey should also allcfw understanding as to 

why they are employe^ arid >yhy they consume^time that often ' 

appears te-be- undue delay, biu in the long runyis npt. 

f - ^ ■ 

XHE TRIAL _ 

A trial is a judicial exammation/in accordance wit^ the 

law of the'land, of a cause; either civil or criminal, of the issues 

between the parties, whether of law or fact, before a eourUhm 

has4urisdiction over it. The trial can take place before^ judge 

^or can be befoje a jury in which the issues of fact are 



^' 1G8 



determined by the verdict of a jury duly selected, impaneled " 

and sworn. {Black\s Law Dictionary',. ¥ounh Editibn, 1951).'' 

' . ■■ 

Methods of Obtaining Evidence for Tfjat 

Notice to Produce: The document-kjiowo as a "Notice to 

Produce" is just what its name imff.lies. The attorney serves. 

/. ■ . ^ 

iipofO his opponent a notice which requires the opponent to 
prDdu^^t tW trial certain.le^ters or documents which are-in 
: the 'possession of 4he op^onentjind which. have an immediate 
- bearing upon the case. If they are not producedat the trial, and 
no valid reason is offered for failing 'to produce th^m, the 
attorne^ who-served the Notice to Produce will be permitted lo 
offer. **sefcondary'evidence" of the contents of si\ch papers. ^ 

Subpoenas. There are two Rinds of' subpoenas: (I) the 
subpoena which requires the individual named in it to^appear 
in person at the trial. This does not require the production of 
papers; and, (2) the subpoena duces tecum which' requires the 
individual or corporation named to produce^iif)ers, docu- 
ments or^articles, described in the siabpoena. \ ^ • 

' The subpoena is a powerl^ul instrument, available to both 
sides of the litigation. A subpoena must be served personally 
upon the one subpoenaed, and the per^^ijk^^Jjpbenaed must be 
palci the statutory fees. Failure to respond to a subpoena may 
.be punished by contempt pf coprt. 

Trial Memoranda ' 

./'..■ « 

The purpoSe:/bf a trial memorand.um is to bring to the. 
attention of the court the applicable statutes and decisions of 
the courts' in ^other cases, together with legal reasoning in 
support of the contention of the side represented. It is well 
researched .atid drafted and. takes time ifl its preparation. 

A Descriptiqii of the Triaf 

If the trial is to take place before a jiiry, the first step is the 
process of the jury selection. Whether with a jury ortpa judge, 
.the trial- then proceeds with an opening statemeat by the 
attorney rd^presentingthe plainti^^hich is usually followed by 



an opening statement by the attorney jepreisenting the 
defendant. The opening statement contains a brief description . 
of the nature of the action, the issues involved, a statement of 
the facts and indicates in a general way how thPproof will 
sustain the allegations. (Jox, Lawyer'^i Covcise Guide to Trial 
Procedure, Prentice-Hall, 1965). 

Following the opening statements, the plaintiff attempts 
to prove a cause of action, throu^ the examination of 
witnesses and the introduction ofeviderfCe and exhibits^ This is, 
first Accomplished by the direct examination of lhe witnesses 
by the attorney representing the plaintiff. After the plaintiff s 
-attorney has qompleted the direct examination of each witness, 
the defendant's attorney may cross-examine the witness. When 
this part of the trial is completed, the plaintiff ^^reSts."' If the > 
plaintiff has succeeded in proving a cause of actipnXprirna facie; 
pase), the trial continues with the defenaant proving a defense; 
The attorney for the defendant conducts the direct examrirl-' 
tion oTeach witness, followed by the cross-examination of ea^h 
witness by plaintiffs attorney. The defendant then "rests.'^vV 

Traditional motions, such ^s a motion foF a directed 
verdict, are made. These morion^ are usually denied by the 
judge and the, trial proceeds to the closing arguments^, made by 
each attorney in turn. The closing statement generally contains 
development of the theory of the case as presented in tht 
opening statement, a discussioa pf^ the principal issues, a 
sJatemeTif of facts as developed by the testimony aTnd exhibits 
an(J a request for a favorabldl verdict. (Jox, supra.)' 

Following the closing arguments is the judge's instruction 
to *the jury as to the ^plicakle law in the case. After the 
instructions are given to thejur^, the jury t hen deliberates until 
it reaches a verdict. If there is nbt a jury, than the judge decides 

the case. ' • / 

/ ' 
Judgment and Enfprcemeny 

A 'judgment is the final decision of the trial court.' It 
follows a decision in favo/ of one of the parties and is entered 
on the court records as The controlling edict. 



A judgment is a paper prepared by the winning side which 
says either "that one party to the litigation has the right to 
recover. from the other party a sum of money and statutory 
costs, or that one side has lost the case to the other side and 
cannot recover any money and must pay the costs; or, in a cas6_ 
which .does not involve money, it may say that one side is 
required tado or not to do something with respect to the other 
side. ' ' . 

The judgment is enforce^le by an executfon. ^The 
executiori is. a paper that directs a sheriff or^ marshal to take 
into his custody (levy) and sell at public auction the property bf 
. the judgment* debtor in payment of the judgment. Tt is also 
possible to execute (garnishment) on the salary or ,bajHk 
account of the'judgmerrt debtor.- v 

With the conclusion oi the trial, there is a winner and a 
loser. If the loser/is not satisfied with the outcome of th£ trial, 
and is of the opinion that as a matter offlaw the trial court's 
decision should be reversed, then the next and final phase of 
the lawsuit, and a cosily one, fee-wise, is embarked upon. 

' ; U APPEALS . > 

! vThe.la>^4l^'^ be appealed by the 

losihg party. T^i^ is addressed to an appellate court 
which is different than a trial court and is a court of "higher" 
jurisdiction. The appeal arguments are submitted to the court 

. in the form of written briefs followed by oral arguments before 
a panel of appellate justices. Pending appeal it is possible to 
stay (suspend) the operation of the judgment until the 
disposition of the appeal. The appeal is taken by the service of a 
Notice t)f Appeal on the other side with the time prescribed by 
law (usually thirty days). The appeals procedure is specific ^nd 
dictated by the rules ol the appeals or supreme court in each 

jurisdiction. ~ * 

, i. 

There must be a preparing of the record on appeal and the 
filing of the record and of detailed briefs and other documents 
with the appeals -court. Appeals are heard before a panel of 

ioi 



judges on the Appellant's Brief (one who appeals) and the 
Respondent's or Appellee's Brief (one who is being appealed). 
Counsel for each side within a time limitatian argues the case 
for the respective parties. The arguments are strictly on points 
of law as submitted in the briefs.- Jhere are no witnesses.. The 
appeals count is not. a trial coW but a court constituted to 
j^ew any errors of the trial court that may have. Been 
prejudicial. 

The description of the. lawsuit from, inception to appeal 
presented is brief. It takes volumes to describe in complete^ 
detail each component of the trial. However, this paper was not 
prepared to be a "nutshell" course in trial practice, but rather to 
aid persons that are present or potential parties to a suit'and 
persons who are in a position to advise cplleagues and staffs of 
the complexities, delays and procedures of the' lawiiuit/ 
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COMPLIANCE. WITH FEDERAL 
LEGISLATION* ; 
RELATING TO PISCRlK«NATK)N 
ON THE BASIS OF SEX AND RACE 

Janet L. Wallin 

Nearly every issue of iht ^ Chronicle of Higher Education 
^ carries an article;, letter ror editofial from an acaderriiciajh 
deploring^ the mtrusioq of the 'Federal government in the 
' governance ^of higher* .education. Nearly leVeryMssue also^ 
Carries an a'rticle.of letter from, an organization representing^ 
women and, inkibfi^y group meiftbers deplojing the lack' of 
enforcement of the Federal laws and regulations, and tKe lack 
of ' meaoiiigful progress in employment' of \yomen and 
minority group menibers^on the faculties df- institutions of 
higher education. * - . * 

Rohfert^M^. O'Neill has described the two types of 
"pressures which have been ^Dperative during the past decade 
- and which have»contributed to the unprecedented governmen- 
tal reguJatfop of higher educa,tion. * - 

Th'e'internaf pressure has , been fof greater govern- 
mental .'Support to the .private colleges and 
i^jiiversities, many of which Jiave been faced with 
.>L_ near finaRciil crisis as. a result of rising costs, ^ - 

. dwindling enrollments, and uncertain private 
support in thf 1970's. From outside .higher 

. education, about the same time; has come much 

^ political pressure for greater accountability of^ 
higher education in regard to race and seX. Even 

- - where bvert discrimination has not been practiced, 
women and minorities have been dramatically 

^ underrepresented in grad^yjtte and professional 
student bodies; on faculties and professional staffs. 



Since few institutions of higher learning voluntarily 
undert6ok to correct the situation in the 1960's, 
governmental mandates for affirmative action 
became iitevitable in the 70s. * • 

This paper will briefly review the Federal laws and 
regulations concerning race and sex discrimination in 
educational institutions and some recent developments in the 
courts relating to them.. 

EQj5aL pay act of 1963, AS AMENDED 
^ Th| first Federal law prohibiting sex discrimination in 
employment is the Equal Pay Act of 1963, as amended by the 
Edudation Amendments of 1972.2 Non-profes§ional env- 
ployees of Colleges and universities have been covered since 
the effective'^ .date of Jher^ct; professional and faculty^ 
etnplpyees have been covered since Julj^ 1 , 1972. The Act ' 
prohibits discrimination on the basis of sex in,^he rate of pay 
for "equal^worlj^" requiring '"equal skill, effort and responsibil- 
ity" ^'performed under similar working* conditions." The Act 
provides: ^ 
No employer having employees subject to any 
""prifyision^f this section shall discriminate, within 
any establishment in which such employees are 
employed, between employee's on yie^b asis of sex . 
by paying wages to employees, in such establish- 
ment at. a rate less than the rate at which he pays 
wages lb 'employees of the opposite sex jn such 
establishment for equal work on jobs the perfor- 
mance of which requires equal skill, effort and 
responsibility a||;l which are performed under 
similar working conditipns, except where such ^ 
payment'is made pursuant to (i) a seniority system; 
(ii).a merit system; (lii) a system whjch measures 

1 . 0*Ncill, God and Government at Yale: The Limits of Federal Regulation 
of higher Education. 44 Cin. L. Rev. 525, 527 (1975). 

2. ' Equal Pay Act of 1963. as amended by Section 906(b)( I ) of the Education 
.Amendments of 1972. 29 U.S.C. § 206 (d) (Supp II. 1972). 



earnings by quantity or quality of production; or 
(iv) a differential based on any other factor other ' 
than se\: provided, that an employer who is paying 
a wage rate differential in vioiatioh c^l this 
subsection shall Inot, in order to comply witii the 
provisions of this subsection, reduce the wage rate 
of an employee. - " . I ' ' 

The Equal Pay Act is administered and enforced by the* 
Wage and Hour Division of the Department of Liabor. There 
is no fdrnial complaint procedure; complaints may be 
submitted informally by telephone or duringf a personal 
interview. 

Fykhermore, the name of the. complaining .party is not 
disclosed to the employer, unless the complainant consents to 
such\iUsclosure. Investigation ^of-the complaint will usually 
require examination of all wage records of all (jmployeeS in 
shn,ilar levels oi\ erpploymerit. This bFoad investigation is 
necessary not only to maintain the coufidentiality of the name 
of the comRlainanl, but also because the comrilaint will be 
treated as a class complaint, on behalf of all simi arly situated 
employees. ^ i . > 

If a violation of the Equal Pay Act is found to exist, the 
employer will be ^dered to raise the pay of all affected 
employees, not 'merely the complaining party, and to give 
backpay awards up 'lo Jjwb^^ears for a non-wiUful violation, 
up'to three years for a "^illiful violation. The employer may 
not reduce the wages of any employee in order to equalize the 
pay rates. , ^ \ v 

Since theMnception of the Act, "equal skill, effort and 
responsibility"' oas been interpreted to mean comparable or 
substantially similar, not identical. The Department of Labor, « 
in its .Interpretative Bulletin, has stated: 

Congress did not^ intend that inconsequential 
differences in a job content would be a valid excuse 
for payment of a lower wage to an employee of one' 



sex than to an employee .of tHc opposite sex if the 
,two are performing equal work on. essentially the 
^ame job in the same establishment.^ 

These criteria'^are relatively /easy to apply tq sales 
personnel, custodial employees, 'clerical^vDrkers and assem- 
bly line workers. They become more difficult , to apply witl\' 
the extension of the Equally Act to professional employees,^ 
partiqiilarly in the academic) setting". ' 

i Faculty members are generally hired and paid on the 
basis of sp^ci^l skills regarc^d as essential by colleges and 
uriiv^^itiesito maintain scholastic excellence. As long as these 
skills are deafly And explicitly articulated and applied in a 
non-discriminatory fashion, variations in salary based on 
variations of these skills may meet the requirements of the 
'Act/ ■ . --^ ■ . ^ - . 



Application of the Equal Pay Act becojnes 'more difficult 
in the considexatioil of int^rdepartmenUl variations of 
salaries. At most colleges and univq-sities mese variations are 
wide, and generaHy reflect differejfices invmarket conditions 
outside of the institution. FacultytaeinBers are npt^hterch^n- 
geable from one discipline to* anotlier^ The peer reviA 
process of judging the ijadividuaFs merit further complicates 
the application of pufe,-y60^subjective criteria. 

^Ieve^thcle^, wheii/fhe statistical evidence demonstrates 
that all i;nenlbers\>f sex in all departmeiits of a college or 
university, at all ranlp^ than aU membcrs^^ffhe 

other Isex in the .s^Tml^ department at the same ranlcfa clc!ar 
case of violatton of the"&l<ial Pay Act will be tpade. 

The 0eip|artm0nt of Labor has iiot yet issued guidelines 
specifically for educational institutions. College and uhiversi^ 
ty ^adnntinistrators ^must, in . the" meaiJt^ime, assure that 
"inti^j^partmental difl'erences in salaries are based « oh 
objective, .explicit Criteria, not on sex. ; 

3. Equal Pay fdr Equal Work Under the. Fair Labor Standards [Act - 
^ /n/erprw/vie'Bii//e//n, 29 CF/R. Part 800 ( , 



TITLE VI OF THE 1964 CIVIL RIGHTS ACT 

Title VI of th^ 1964 Civil > Rights Act^* prohibits 
discrimination agaihst students of educational institutions on 
the basis of race, color, or national origin; it applies to all 
"^educational institutions receiving federal funds by way of 
grants, loans or contracts. It is administered* by the Office for 
Civil Rights* of the Department of Health, Education and 
Welfare and has bee^n an4mportatnt enforcernent mechanism 
in school desegregation cases. 

It , 

TITLE VII OF THE 1964 
CIVIL RIGHTS ACT, AS AMENDED^ 

' . Title VII of the 1964 Civil Rightsi^Act, as amended hj the 
Equal Employxnent 'OppoVtunity Act of. 1972,5 prohibits 
discrimination in employment practices oh the basis of race, 
color, religion, sex or national origin. The Act is enforced by 
the Equal Empjoyment Opportunit'3|Commission;its poWrs 
were expanded by^he 1972 amendments. The coverage of tjie 
Act also* wa^s expanded to include ertiployees oHiiifle ani 
Tmunicipal governments and educationa} institutions; a lar 
segment of the workforce previously excluded. 

On March 24, 1972, therefore, coll^eges and universities 
-were met with requirements to comply with a;full-bl6wn 
enforcement mechanism and body, of - regulations and 
administrative and court decisioils which had been developed 
during the period from 1964 to 1972. - . 

Title VII defines an unlawful employment practice as any 
wfiich: . • 

(1) results in a failure or ' refusal hire any . individual, or 

(2) results in the discharge of any individual, or 

(3) differentiates between individuals with respect to compen- 
sation, terms, conditions or privileges of employment, or 

— -4 — — — ^ 

4. 42 U.S. C.§§ 2000d to 2000d-6 (1970)./ ^ ' 

5. 42 U.S.C. § 2000e et seq., as amended (Supp II. 1972). 
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(4) iTmits, segregates, or classifies employees or applicants for 
employment in any, way which would deprive or tend to 
deprive any individual of ^mployjnent opportunities, or 
otherwise adversely ^affecl,^^ch ' person's employment 
status because of such pers^n'Jtace, color, religion, sex^or 
National origin. , * 

The law provides for reiceipt of complaint's, review, 
investigation, attempted conciliation, and ultimate enforce- 
ment through the courts* by the. Equal Employment 
Opportunity*^ Commission. In states in wTiich ^*HiUDpropriate 
state agency exists, the EEOC will refer t^iejciomplaint to the 
state agency for investigation and review. If the complaint lias 
not been settled tjo the satisfaction of the cqjuplaining party 
within 180 days after the filing of the complaint, the 
complainant may request and receive , a "right-tarsue" letter ' 
from the 'EEOC, ^ '^ereiqiiisite forofiling a private action in 
federal court under Title VI f. With .a backlog of more than 
2^000 cases and a^time backlog of flrpna two to three.years, the 
private action is frequently resorted to by corhplainants. 
- ■ ' * ■ , ." ' ' ' 

In a Title Virnaction, it is not necessary to prove that 

discrimination was overt, deliberate or - motivated by 
maliciousness. The Supreme Court held, in t'he landmark 
decision of Griggs v. Duke Power Co.,^ that any employment 
practice which had an adverse effect on any rtiember of a 
protected class would constitute an unlawful eiriployment^^" 
practice un^^r Title, VIL In this case, the employer had?^ 
required hi^h- school diplonias and an intelligence test for 
entry-levdj unskilled employees; Xhe court helrf that these 
requirements were not related to the'joB requirements and 
' had 'had an adverse effect on black/applicants for employ- 
ment. 

Similarly, hiring practices which rely, on wbrd-of-mouth 
- referral,- although facially neutrial a^d npn-discriminatory, 

6. -401 U.S. 424 (1971). • 

fi8 




may be held to be * discriminatory if they'^ perpetuate a 
^edomiifeiiV^ white nnjale worlcforce.' ' 

' In Title VII litigation; an individual need. only establish a 

prihia fncie case of discrimination; the burdeo then f bifts to 
the employer to prove that the particular practices either^are 
non-diseriminatory, or are justified by business nece^itys The 
I biirden then shifts back to the plaintiff to sho^\Ultiat these 
\alleged non-discriminatory reasons ,were a pretext for 
alicrimination.8 • 

^ Statistics may be useful to a litigant in establishing a . 

J- pnma^ facie ^cast of discrimination in hiring practices, 
:v promotion' practices, or in salaries; the cumulative effect pf 
^ these practices may show a 'pattern'" of discrimination 
against feinale or minority group employees. ^ * 

Decisions of the EEOC and the courts hafe made it clear^ 
that educational institutions ^ust als^oi>ase their salaries and i 
- hiring and promotion decisions on objective, job-related 
criteria. The courts appeat to be granting considerable 
latitude .to colleges and universities in the exercise of 
professional judgment in pronibiioriand retention cases. 

. r In Green V. Board of Regents,^ the plaintiff alleged sex 
T discriTTiination in the failure of Texas « Tech University tq 
proniotef<h£r to the rank of full professor after tWenty-five 
. yea^s.-^hejcriteria which the University had^used (teaching 
.ability,, publications and service to the university and 
• ^ • Community), and the process of review were approved by the 
District CoQrt, which held; v , ' „ ; 

Pronjption^o the status of full profess*<^r caiinot be * \ 
njerited solely by longevity and 'the Jiumerical , 
ae^tRziulation of advanced degrees and written 
works. The factors ^ to be considered are' not 

7. Parham \\ Southwestern ^ell Telephone Co., 433 F. 2d 4/1 (8th Cir. 
1970). 

8. McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973). 

9. 335 F. Supp. 249, affd 474 F. 2d 594 (5th Cir.-- 1973). 
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« susceptible of quantitative, measurement, but must 
be weighed qualitatively in accordance with 
established guidelines.^fi/ / " - 

\ • Jn Faro v. New York University^^^ the. court said: 

Of all fields which the federal courts should hesitate 
tOy'invade and take ..oyer, education and faculty < 
appointments at a University level are probably 
kast suited for federal court stiperyisign.^2 

The EEOC apf)e^rs nei^to be as reluctant to invade the 
prerogatives of acadepic; in one decision *it charaoterized 
criteria for. prcuhotiori/as "highly an** "amor- 



phous;'»3^ , [^ -^ 

- In ark^t^V decision, the EEOC found reasonable cau^se 
for discnri:diiation to exis^ in the denial of tenure taa- female 
J faculty lumber, ba^^d oil the totalTTy of the qircuhistances. In 
spite of documented complaints fr&m students and fellow 
f^culty-tndinbers about her inabilitysjo work well with dtners, 
tlie.;EEOC found that wage discrimination between male and 
female faculty members existed on a widespread basis. The 
Commission held that the **entiEe ^|i?ocessof determining who 
shall or shall not be reappointed is accomplished in a highly 
subjective, essentially non-reviewable manner."*^ 

■ • » ■ ■ : 

Colleges and universities cannot assume that all courts 
will b^ reluctant to "invade arid take over" their decisions 
relating to salaries, hiringV promotion and retention practices. 
Criteria should be as explicit as possible, should be clearly 
job-related; and ' the reviewing process .should provide 
adequate reasons for any ne^tiye decisions. If . wide^ 
discrepancies" eiiat between salaries and tate of ^promotion of 



s:is 

white males an(jf female sr and minority group members, a 

lO/W; at 251. ]^.: y ■ 

1 1. 502 R 2d 1229 (2d Cir. 1974). V • 
12 Id. at 1231. 

p; EEOC Dccision^53 (Nov. 12/1973), VF.E.P. Calf 46 1. 
14. EEOC Dcci^ionf74-15 (Aug. 7. 1973), 6 F.E.P, Cafe. Wljc 



prima facie case of discrirjiination undp Title VII may exist. 

% ^ College Snd universily>ac^inislralors should be guided 
by the perceptive advice offered by^ George P. Sape in his 
analysis of the effect of Title VII on educational institutions: 

r ' ' ' Educational institutions, in the eye^o^the law, 
- are viewed merely as employers^; notvunlike those 
employers who have traditionally ^en subject to • 
the provisions of the act. Title. VII, therefore, 
approaches a coliege^and ujiiversity notwith any 
special feeling, like that of ain alumnus r^ 
saVdr the memories ^ earlier era, hat AathejJike 
a technician who • rii^st correct aAaultjy system ^ 
which is holding back the full 6pej<iation^f a larger 
unit. .In this case, employment discriipifiation* in the 
cpHege cfry university seftfig is the same bs\ 
^employment discrimination on the assembly lin^ " 
' or rn th"e executive suite of any major corporation, 
' and must 'be dealt with in the same manner. The 
root problems are the same ones that have plagued 
ott^ businesses and other employers, t)ie condi- ^ 
tions which have led to these problems are thC . 
same, and the solutions cannjat be far different.*^ 

TITLE IX OF THE 
EDUCATION AMENDMENTS OF 1972 

Title IX of the'** Education Amendments of 1972, as 
amended,*^ prohibits discrimination on the basis of sex 
against any person under any education program or activity 
receiving federal assistance. Educational institutions at all 

< ~ ' — ~~ ' 

15. Sape. Title VII of the Civil Rights Act of 1964. as amended, in Federal 
Regulations and the Employment Practices of Colleges and Universities. 
EEOI at 22 (Jan, 30. 1976). [This manual^l published by the National 
Association of College and University ^usincss Officers. One Dupont 
Circle, Washington, D. C. 20036.'J[v4^ an excellent manual, and is 

..avaitable at modest tost. I recortyn^d it to every college and university 
' administrator.] - ' . 

16. 20 U.S.C. §§ l58M686.'as.amendcd {Supp. IV 1974). 
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levds ATe*incruded,: but there are some spe^rific exemf)tfen^. 
ffom the act. Religious institutio^s.are exempt insofar as the 
law would not be consistent with the reUtious tenets of the 
organization. Undergraduate institutions whjefiTTave ^lvs4y^ 
r-been singje-sex institutions are"exem.pt al to admissions. ' 
Social frater?iitie? ^ sororities and organizations such as the 
Boy Scouts, the Girl Scouts, theTMCA an^ the YV^A are 
exempt as to their membership practices. ^ 

Aftei-adoptioa of Title -IX, .the Department of Health, 
Educatioli and Welfare spent .two years drafting negulations 
for its imftlementation. HEW received , nearly 1-0,000 're- 
sponses to its dVaft regiilatiorfs, artd thereafter.revised some of \, > 
the regulations.' After a 45-day peri'odfor review^y Gpngress,' 
tl^ regulations becai(ik effective 6n"july"21, 1975. L. 

Intense lobbying -by women's; organizations and by 
representatives of intercollegiate athletic programs ^ccom- • 
panied the Review by Congres.^ but no changes wer^ adopted.. ' 

The regulations include detailed examples of practices^ 
whjchar^ a'qd- impermissible under. Title IXf ' 

each institution had to have Evaluated 
ils pohc^ and modified those which violated \ 

the regiiJations/^ Secondary and post-secondary institutions 
were given an additional two-year period within which to 
bring all of their athletic programs i-nto Conformity with- the - 
regulations. A statement of policy of noh-disfcriminatjd'n'is to' 
be prominently^ contained in every bulfctin, .catalog ' or 
application form. Each educational institution should • 
designate -at least one^employ^c- responsi^li for carrying out, \ 
the regulations, and grievance procedures should be est^ J 
lished. This: infofmation should be disseminated to each^ ^ 
student and employee of the institutioQ 

' ■ «■ • " 

The following summary of the regulations was published 

by the Office for Civil Rights in June, 1975 in an HEW Fact 
Sheet: . ' 

*-S. 

17. 45 C.F.R, Part 86 (1975). 
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- ADMISSIONS 

The final regulation covers recmitment as^wetf as 
all admissions policies and practices:' s>V \^ 
recipients not exempt as to admissions. It includes 
specific prohibitions of sex di§priniination through 
separate ranking of applicants/application of sex- 
based quotas, administi'afiQn of sex-biased tests or 
selection criteria, aitd ' gi;a'nting of preference to 
» applici^nts 5ased on their attendance at particular 
institutions if the preference re^iffilts in sex discrimi- 
natftn. The final regulation also forbids applica- 
tion in a (Jiscriminatory manner of rules con^c|^nrng\ 
maritaN)f parental status, and prohibits discrimi- 
nation dri the basis of pregnancy and related 
^ondition^ providing that recipients shall treat 
B^gftancy and^disabilities related to pregnancy in 
tneNsafl^way as^ny other temporary disability or 
^physical condition. 

Generally, comparable efforts must be made by 
recijlients to recruit members of each sex. Where 
discrimination previously existed, additional re- 
cruitment efforts directed \^Drimarily toward 
members of one^seX- mw5/ be una^n^ken to remedy 
the effects of the past discrimination. 

TREAT\IENT 

As stated before, although same ^hools are 
exempt from Title IX with regard to adn^issibn*, ail 
schools must treat their admitted students >v/7/iow/ 
discriminatiorp on the basis of sex. With regard to 
treatment of students, therefore, the finaFregula-. 
tion applies to recipient pre-schools^ elementary 
and ^ecoribary schools^ vocational schools, col- 
leges, ' and universitties at the undergraduate, 
girXduate and professional levels, as well as to other 
agencies, organizations and persons which receive 
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Federal funids for educational programs and 
activities. 

^OSp^cifically, the treatment sections >o.f the regula- 
tion cover the following areas: 

) Access tb and participation, in course offerings 
V and extracurricular' activitie^ including cam- 
pus organizations and competitive athletics; 

(2) Eligibility for vaitU receipt or enjoyment of 
benefits, services, ' and flhancial aid; 

(3) Use of facilities, and comparability of, availa- 
bility of, and rules cdnceirnihg hoysrng (except 
that sing!^-sex housing is permissible). . 

y ' « « ' « ^ « « « 

Classes in health-<ejducation, if offered, may not be 
conducted sepairVely on the basis of sex, but the 
fmal regulation allows separate sessions Tor boys 
and girls at the elementary and secondary school 
level ciiaring times when the materials and discus- 
sion deal exclusively with human sexuality. There 
is, of;' course, nothing in the law or the fmal 
regulation requiring schools to conduct sex 
education classes. This is a*;^ matter foV local 
deterthination. 

Physical Education 

While generally prohibiting sex segrated physical^ 
education classes, the. fmal regulations, allow 
separation by sex ^in physical ^ducatioii 'classed 
> during comfietition in Wrestling, boxing, basket- 
: ball, football, and other sports involving bodily 
contact. Schools must comply fully with the 
regulation with respect to physical education as 
soon as possible. In the case of physical education 
classes elemeiitary scho6ls must be^ in full com- 

• ■ ■ ; ■ ■ .,■ - ' ' ■ ■ 
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pliance no later than one year from the effective 
^ date of the regulation. In the case of physical 
education classes at the secondary and postsecon- 
dary level, schools must be in compliance no later 
than three years vfroiji the affective date of the 
regulation. During these perio(j[s, while making 
necessajcy adjustments, 'any physical education 
classes or activities which are Separate, musV bie 
comparable for each se\. 

Athletics ' 

Where selection is based on competitive skill or the 
activity involved is a contact sport, athletics may be 
provK^ed ihroiigYi. separate teams for males and 
females or through a single team open to, both 
sexes. If separate teams ate offered^ a recipient 
inisiitution may not discriminate on the basis of ^ex 
in provision of necessary equipment of Supplies, or 
in any oV^tx v/diy^ buc^qual aggregate expenditures 
. are no} required. The goal of the final regulatipnim 
the area of athletics is to secure equal opportunity 
for males and females while allowing schools and 
college^ flexibility in -determining how best to 
provide such opportunity. 

In determining whether equal opportunities are 
Available, such factors as these will "be considered: 

— whether the sports selected reflect the interests 
and abilities of botlf sexes; . ~ 

—provision of supplies and equipment; 

—game and practice schedules; 

"^travel and per diem;;^lQwance^ ' . 

— coaching and academic, tutoring opportunities 
and the assignment and pay of the coaches and 
tutors; ■ 



—locker rooms, practice and competitive facilities; 
, —medical and training services; 
— housing and dining facilities and services; 
—publicity. ' > ' 

Where a team in a non-contact sport, the 
membership of which is based on sikill, is offered 
•for njeiTibers of one sex and not for members of the 
other sex, and athletic opportunities for the sex for 
whom' no team is available have previously been 
liniited, individuals of that sex must be allowed to 

^compete for the team offered. For example, if 
tennis is offered for men and not for wpm^ and a 
woman wis>ies to play on the teniiiis team, if 
women's sports have previously been limited at the 

^ institution in question, that woman rtiay compete 
for a place on> the men's team. However, this 
provision does noV alter the responsibility which a 
recipient has with regard to the provision of equal 
Pljportunity. Recipients are requested to >el5ct 

.'sports and levels of competition which effectively 
accominodate the * interests and abilities of 
members of both sexes.' Thus, an institution would 
be required tp provide separate teams for men and 
women, in situations where the provision of only^ 
one team would not 'accommodate the interests 
and abilities of members or joth sexes.' This 
provision applies whether sports are contact or 
ndncoatact. , 

i ■ ' ' 

In the case of athletics, like physical education, 
elementary schools will have up to a year from the 
effective da^te of the regulations to complyvnand 
secondary and postsecondary schools will have up 
to three years. 



Organizations 

Generally, a recipient may hot, in connection witK- 
its education program or activity, provide signifi- • 
cant assistance to any organization, agency or 

. persdn which discriminates on* the basis of sex. 
Su6h forms of assistance to discriminatory groups 
as^faculty sponsors, facilities, administrative staff, 
etc., may, on a case-by-case basis, be determined to 
be significant <eri[ough to render the organization^ 
subject to the non-discriniinatian requirements of 
the regulation. As noted, previously, the final 
regulation incorporates an exemption for the 

; M fHi^rnbership practices of social fraternities and- 
sororities, at^ the postsecondary level, the Boy 
Scbats, Girl Scouts, Campfire Girls, Y;\)^.C A., 
Y.M.C.A., and certain voluntary youth service 
organizations. However, recipient^ continue t(5-be 
prohibited from providing significant assistance to 
professional or honoraryjratei;nal organizations. 

Benefits, Services, and Financial Aid 

Generally, a recipient subject to the regulation is 
prohibited from discriminating in makihg availa- 
ble, in connection with its educational program or 
activity, any benefits, services, or financial aid' 
although •pooling' of certain sex-restrictive scholar- 
ships is permitted. Benefits and services include 
medical and insurance' policies and services for 
students, counseling, and assistance in obtaining 
employment. Financial aid includes scholarships, - 
loans, gfants-in-aid and work-study programs. 

Facilities ' 

Generally, all facilities must be available without 
discrinmi&ii^on the basis of sex. As provided in 



'the statute, however, the reguhtion pjefmits 
separate housing based J^^a sex as well as separaik 
locker rooms, toilets anb showers. ^ recipient may 
not make available to members of one sex locker 
rooms, toilet$ and ?howi)^s whiith are not compara- 
y *^' ble to those provided to members of the other sex. 
\Vith respect to housing, the regulation requires 
coifiparability as to the,^ facilities tlienJselves and 
non-discrimination as to their availability arfd as to 
the rules under which they are opertfed, including 
fees, hours^^ and requirements for off-campus 
housing. • ' 

Curricular Material!^ ; ♦ \ 

'The final regulation includes a provision ' which 
states that 'nothing in this regulation shall be 
interpreted as requiring or prohibiting orabridgijig 

- in any way 'the use of particular textbooks or. 
curricular materials.' As noted in the Preamble to 

^ the 'final refgulation, the Department recognizes 
that sex stereotyping in currictfta is a serious 
^ matter, but notes that the imposition of restrictions 
in this area would inevitably limit communication 
and would thrust the . Department into the role of 
Federal censor. The- Departmentvassumes that 

' recipients will deal with this problem the exercise 
of ^their general authqrity and control over 
curricula arid cbuif^e conlent. For its part, the 

; Department will ihcrease its effSrts, through the 
Office of Education, to provLde research, assist- 
ance, and guidance td locabellucational agencies in 
eliminating sex bias fromjoirricula and educational 
material »^ " 

EXAMPLES-TREATMENT 

— A recipient %c\^o<i{ district may not require boys 



to take shop and girls to takeVWdm© rt^p^^ 
exclude girls from shop and boy^^frjorhft^lipne 
economics, or operate separate home ecoriomics^SJ: 
shop classes for boys and girls. 

—A recipient vocational or othisr educational / 
institution may not state in its cataldg or elsewhere* 
that a course is solely or primarily for persons of 
one sex. 

—Male aqd^female students shall not be discrimi- 
nated agaiiBt on t1ie basis- o^ sex in counseling, t 
Generally, a. counselor may not use different! 
materials in testing or guidance based on the V 
student's sex unless this is essential, in eliminating 
bias and then, provided the materials ^over the 
same occupations and interest areas. Also, if a 
school finds that a class contains a disproportionate 
number of students of one sex,,it.must be surd'that 
this dispr^option is not the result of sex-birfsed 
counseling or materials. 



— A recip'ient school district may not require 
segregation of boys into one healf)^,J physical 
education, or other class, and segregation bf girls 
into other, such class. ; ' ' 

— Whel'e . mfen are afforded opportunities for 
athletic scholarships, the' final ^regulation "requires 
that women ako j^e afforded thdse opportunities. 

^Specifically, the regulation provide^ To the extent 
that a recipient awards athletic -^holarships or 
grants-in-aid^ it must provide reasonable opportun- 
ities for such awards for members of each, sex in 
■proportion to the number bf students of «ach sex 
pairticipating in interscholastic or intercollegiate 
athletics.' 

— Locker rooms, showers, and other facilities 
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. / .provided for women must be comparable ta« those 
"provided for men. 

— A .recipient educational institution wo^ld be 
.^projjibited from providing financial support tor an 
'"all-fdmale hiking club, an all-male language club, 
or a single-sex honorary society. However, a non- 
exempt . organization whose rnembership wasi 
restricted to members c^ne sex could adhere to its 
restrictive policies, and. <iQ)erate on the^mpus'bf a 
recipient university, // it receiveaSw assistance 
. from the university, I \ 

—Male ^n<l female students nipst be eligible for 
benefits, services and financial aid without discdm- 
iiiation on • the basis- ot se)^. Where colleges 
. administer scholarships designated exclusively for 
one $ex or the other, the scholarship* recipients' 
should initially be chosen without regard ^p . sex. 
Then when the tiipelcQmes to award the money, sex 
-rj;^m ay be taken into considferation in mjatching 
^^available monies to.ttiej students^ chosen. No per^son 
may be dented financial aid merely because no aid 
for^liis or her>ex is^avaijatfle. Prizes, awards and 
scholarships not establt^ed under a will or trust 
"^miist be admln^tered >rithoVt regard to sex. ^ 

—An institut|on which has one swimming pool 
niust provide for use by members of both ^es on 
a'lion-di^cHrtiiiliitdry^ ^^^j^ ' 

—An institution which4ists off-c^pus housing for 
its students Jure , that, in the^ aggregate, 

Comparable offcarhpus^ housing is availdfyfB in 
eqjL^ proj^drtion to tho^ members of eacH sex 
expressing an iriteresf in it. 

ziiAdministration by a recipient, institution of 
different rules based on sex regarding eligibility for 
. living/off-<:ampus,-cucfewsC availability of cleaning 
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and janitorial assistance, etc. would violate the 
regulation. ^ — ^ 

EMPLOYMENT • 

All einployees in a// institutions are covered, both 
full-and part-time, except those in military schools, 
; and in religious schools, to the extent compliance 
. would be inconsistent with the controlling religious 
tenets. Employment coverage under the proposed 
regulation generally follows the policies of the 
Equal Employment Opportunity Commission and 
the Department of Labor's Office of Federal 
Contract Compliance. Specifically, the proposal 
covers: ' > 

(a) Employment criteria ^ . ^ 1^ 

(b) recruitment » i 
^c) compensation . 

(d) job classification and structure' 

(e) fringe benefits 

(0 marital or parental status 

(g) effect of state or local law or other require- 
^nents ^ * - v 

(h) advertising . . ' 

(i) pfe-^mploymont inquiries 

J^) sex as 2i^bona fide occiifJational qualification, 
'i^"' , ■ '■ 

As to fringe benefits, employers must provide 

either equal contributions to or equal benefits 

under pension plans for ^male and female em-^ 

ployees; as to pregnancy, leave and fringe beng^fits ; 

to pregnant employees must be offered in the i^mt 

mlanner as dre leave and benefits to temporarily 

disabled employees. 



EXAMPLES-EMPLOYMENT 

— -A recipient employer may not cecruit;ahd Hire 
employees, solely from discriminatory source^ in/ 
connection with its educational program or activi^ 

— A recipient employer must provide ec[ual pay to * 
male and female employees performing the same 
worfc in connection with ks educational program' or 
activity^ V 

— A recipient employer may not discriminate 
against or exclude Vrom employment any employee 
or applicant for employment on the basis of 
pregnancy or related conditions. 

ENFORCEMENT PROCEDURE . / 

The final regulation iticjorporiates by rcfererite a^^ 
procedural section w^ich includes among other 
things, Compliance reviews, access to information, 
admini9trativQyteniiiin^tion-'procedut^'*(heari r 
d^^cision, administrative and judicial review and 
post-terminatipn proceedings. 

Should a violation, of the statute occur, the 
Deoartment is obligated to seek voluntary .com- 
pliance. If attempts to secure voluntary compliajnce 
fail, enforcement actioji may be taken: 

^ ■ ' * , i ' ■ 

(1) by "administrative proceedihg;s to^terminate 
Federal financial assistance until^he institution 
ceases its discriminatory conduct; or 

(2) by other means authorized by law, including 
referral of the matter to the Department of 
Justipe with a recommendation for initiatfon of 
court proceedings. Undpr the lattei* mode of 
enforcement, the recipient's Federal funds are 

/ not jeopardized.. J^':x - J - j 

In its interpretation of its enforcement power, HEW has 



taken the position, that Title IX applies to each education 
proeram or activity which receives or benefits from Federal 
flnaWial assistance, and that they may regulate athletic 
programs which do not recSive direct Federal funding. 

The introduction to the regulations explains this inter- 
pretation: ^ ^ 

. . Under analogous cases involving racial discrim- 
ination, the courts have held that the education — ^ 
functions^of a school district ofcollege include any 
service, facility, activity or program which it 
'operate*56r sponsors, including athletics and other 
extrsT curricular activitieSxjrhese»'precedents have 
been follo.yi^ed with regard to sex discrimina- 
tion ... V 

. ♦♦♦♦♦♦♦ ^ 

Title AX requires in 20 ,U.S. C. 1682 that 
^ termination or refusal to grant or continue such 
assistance ''shall be limited in its effect to the 
particular education program' or activity Br part 
thereof in which noncompliance has b^en found.* 
The interpretation of this provision in Title IX will 
be consistent with the interpretation of similar 
language contained in Title VI of the Civil Rights 
Act df 196^ (42 U.S.C. 2000d-l). Therefore, an 
education program or activity or part thereof 
operated . by a recipient of Federal financial ^ 
assistance administered by the Department will be 
subject to the requirements of this regulation if it 
receives or benefits from such assistance. This 
interpretation is consistent with the only cage 
specifically ruling on the language contained in 
Title VI, which holds that Federal funds may be 
^ terminated under Title VI upon a finding that they 
'are infected by a discriminatory environment * *'* 
' Board of Public Instruction of Tayloi^ County » 
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Florida WFincK 414 R 2(1^1068! 1078^79\5th tir: 
1969).i8 1068, 1078-79 (5th Cir. 196^).i8 f 

The National Collegiate /Khletic Association filed suit in 
March, 1976 to enjoin HEW from enforcing its regulations, 
or at least the portions which deal with athletics 

Their challenge to the regulations . is based on the 
following contentions:- ' ^ 

That athletics do not receive direct Federal aid and^ 
thus should not be included under th^ coverage of 
the law. , 

That the department unlawfully interpreted the law 
to include programs that 'benefit from' federal aid, 
while the law itself only mentions programs that 
'receive aidP^' ' 

Whatever the ultiifiate resolution of this issue may be, it 
-wpuld appear that HE W^ has /jor exceeded its delegated 
adhority in lilted ix. In Section 844.6f the 

Education AmendilDerit?/?6f 1974, Congress specifically 
directed HEW to prepare and publish/ ! . "proposed^ 
regulations implementing the provisions of Title IX . . relat- 
ing to the prohibition of sex discrinjination in Federally-r 
assisted education programs which shall include with respect 
to intercollegiate athletic activities reasonable provisions 
considering the nature of particular sports.'^^o 

Furthermore, Congress approvejd the filial regulations 
Mfhich had been ^'laid before it" for a 45Hiay review period, 
these regulations may, therefore, hajje the force ojf^w rather 
t^an merely being entifled to "deference" as guidance to 
courts and litigants. - : ^ 

; EXECUTIVfe pRDER U246, AS AMENDED 

Executive Order 1 1246, as anierided^ agplies to etrip loy- 

Al8. 40 Fcd. Reg. 24.128 (1975). \ 
1^. 12 Chronicle of Higher Education 1 (IVlarch 1, 1976). 
20^ P.L 93^80, 88 Stat. 484 (1974), f 



eri includ^TO educational institutions with^ GoveRnrnent 
conti;^ctsJw.eXcds^ of SlOsO^ The Executive Order prohibits 
discrimin^uon iiii^erhployment on the basis of race, color, 
religion, sex ^r national origin, arzt/ requires contractors to 
take affirmative action to ensure thgi-applicants are employed 
and that employees are treated without discrimination. The 
regulations issued by the Office of Federal Contract 
^Compliance of the Department of Labor prescribe in detail 
the requirements of affirmative action plans. ^ 

Affirmative ajption requires employers to take certain 
steps beyond a/fieutrar non-discriminatory position. The 
premise of affirmative action is that systemic discrimination 
exists in virtually every institution and' that the ^pffects of 
systemic discrimination will never be overcome unless 
additional affirmative efforts are made to identify, recruit, 
employ and promote qualified members of protected .minority 
groups arta females. ■ ^ ^. 

,EmployeTs are required tp analyze ^their own work force, 
to identify areas of underutili^tion of women and minority 
group^ members, to develop a plan, to' overcome this 
underutilization including realistic goals and timetables for 
achieving the goals, and to make a good faith effort to achieve 
these glials.. 

The concept of affirmative action ha^ become more 
controt'ersial in the academic sector than in the private 
employment sector. "Affirmative action" has been converted 
(or subverted) to reverse discrimination;" "goals" have been 
equated with "quotas;'' the term "qualified" is largely ignored. 

A The following ^cerpts ;from tl^e Higher Education 
Guidelines^' explain the basic concept oif Executive Order 
11246 and illdstrate' its applicability to college^ and universi- 
ties: * *^ 7 V 

21 . Free copies of Himer Education Guidelines naiy be obtained by writing 
to: Public InfocnUtion Office, Office^for Civil Rights, Department of 
Health, Educati</n, and Welfare, Washington/D.t, 20201. 
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J Who is Prptected by the Executive Ordk^ 

The nondiscriminatioh requirements of the ExeCUr 
tivc Order apply to all persons, whether or not tfie 
individual is a nnember of a conventionally defined. 
"minority groupL")In other words,?:a person may be 
denied, employment or related benefits on grounds 
of his or her race, color, religton, sex,, or national 
origin. ^ 

The affirmative action requirements of determining 
underutilization, setting goals and timetables and 
taking related actioa as detailed in Revised Order 
No. 4 were designed to further employment 
oppor^uni^ for women and n\inorities. 




Goals and Tjmftable^ 

As a part of- the affirmative*^action obligation. 
Revised Order N6. 4 requires a contractor to 

;determ^i5iLwhether women and minorities are 
"uAdterutiliSjig}'' in its employee work' force and, if 
that is^he case, to develop asj^ part of its affirmative 

.action program specific goals and tiitietables 
designed to'^overcome that underutilization. Unde- 
rutilization is-'ttSfmear-in the regulations, asifhaving 
fewerjwomen or minorities in a partitular job than 
would reasonably be expected by their availability.'' 

^Goals ar-e projected* levelkof achievement resulting 
from an analysis by th6 eon\iyctorof itsdefi(ciencies, 
and of what it can reajonaioly do to remedy them, 

.given the avail^^ty, of quialified, minorities and 
women and the expected turnover in its work force. 
Establishing goals s}iould t)e coupled with tfie 
adoption of genuine ^nd effective techniques and 
procedures to Ipcate qualified, members of groups 
which have previously been denied opportunities for 
employment or advancement and to eliminate 



obstacles within the structure and operation of^he 
institution (e.g. discriminatory hiring or proifi^on 
standards) which hiive prevented menibers of 
certain groups K)m securing employment or ad- 
vancement. ^ * ^ A 

The achievement df go'a is , is not the'sole measure- 
ment of a contracfor's compliance, buy represents a 
primary threshold for determining a contractor's 
l^yel of performance and whether an issue of 
conipliance exists. If the contractor falls short of its . 
goals at the end of the period it has set, that failure in 
itself does, riot require a conclusion oT noncom- , 
pliancd; h does, however, require a determination 
by the contractor as to why the failure occurfed. If 
the goals^ were not met because the nufni?er of 
employment openings was inaccurately estimated;, 
or because of. changed employment market condi- 
tions or the unavailability of Women and minorities 
wiUi the specific qualifications needed, but the 
record .discloses that the contractor followed its 
affirmative action program, it has con^lied with the 
letter and spirit of the Executive Order. If, on the 
other hand, it appears that the cause for failure was 
an inattention ' to the nondiscrimination and 
affirmative action policies, and proceduressetby the 
contractor, then the cqntractor may be found out of 
compliance. It should be emphasized that while 
goals are required, quotas are neither required nor 
permitted by the Executive Order. When, used 
correctly, goals are an ftidicator of probable 
compliance and achievement, not a rigid or 
ex:clusive measure of performance. 

Nothing in the Executive Order requires that a 
university contrai^tor eliminate or dilute* standards 
which Qce necessary to the successful perforniance of , 
thefnslitution's educational and research functions. . 
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The affirmative action concept doles not require that 
a university employ or promote any jfcrspn? who are 
unqualified. The concept d6es require, however, 
that any standards* or criteria which have had thc< 
eififect 'of excluding women and minorities be"; 
elinjttnated, unless the contr^ictor can demonstrate; i 
that such Criteria are conditions "of successful; 
performance in the particular position involved. 

Recruitment . \ ^ 

Recruitment is the process by which an institution 
or dgparttnent within an institution develops ah 
applicant *>gool from which hiring decisions are. 
made^^RJ^fcruitment may be an activ^ process,- in 
which the institution seeks to communicate its 
employment needs to candidates through ^tfVertisie^ 
ment, word-of-mouth notification /ta^ graduate 
schools l3r other training programs, disciplinary 
conventions or job registers; Recruitment may also 
be the passive function of including in the applicant 
popl those persons who on their own initiative or by 
unsolicited recommendation apply to the institution 
for a position. 

In both academic and nonacademic areas, yniversi- 
ties must recruit women and minority persons as 
actively as they have recruited white males. Some 
uhiversities, for example, have tended to recruit 
heavily ^t instijtutfons graduating exclusively or 
predominantly non-minority^nrmles, and have failed ' 
^0 advertise in media which would reach the 
minority and female communities, or have relied 
upbii^persbnal contacts and fciendships which have 
had the effect of excluding from consideration; 
women and4ninority group persons. ' • 

Irt the academic area, the informality of wofd-pf- 

4- . 
i;j8'' ■ ■' 



nSouth recruiting and itst reliance bn factors outside . 
the knowledge qr control of the university makes 
this method particularly susceptible to abuses In 
addition, since; wpmea and minorities are often not 
in word-of-mouth channels of rcicruitment, theilr 
candidacies may norbe advanced with the same 
frequency or strength of endorsement as Ihey merit, 
and as their whit« male colleagues receive. 

Once a nondiscriminatory applicant, pool has been 
established through recruitment, the process of 
selection from that pool must also carefully follow 
procedures designed 40 ensure nondiscrimination. 
Iti ajl cases, standards ai^d criteria for employment 
^.shoiiid be. made reasonably explicit, and should be 
accessible to^ all employees ai]^applicants. Such 
standards may not overtly draw adistinction based 
on race^sex, color, religion, or national origin, nor 
may tKey be applied inconsistently to cjeny equality 
of opportunity on these bases. ^ 

In hiring decisions, assignment to a particular title 
or rank may be discriminatory. For example, in 
many institutions women are more often assigned 
initially to lower academicT ranks than are men. A 
study by one disciplinary association showed that 
women tend to be offered a first appointment at tKe^ 
rank of Instructor rather than the rank of Assistant 
Professor three times more often than men with 
identical qualifications. Where there is no valid 
basis for such differential treatment, such a practice 
isjn violation of the Executive Order. 

Recruiting and^hiring decisions whiqb.are governed 
by unveiflfied * assumptions about' a;-particiitar 
individual's willingness or ability to relocate because 
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of his or her race or sex are in violation of the 
Executive Order, l^orexafctple, university personnel 
responsible for e)tiployment decisions should not 
assume that a* women will be unwilling to accept an 
offer^v'^q^iuse o(, her marital statu<^or^ffiu a 
minority person will unwilling to live i* a 
predominantly white community. / 

^ In .the area of academic appointments, a 
nondiscriminatory selection process does not mean 
thit. an institution should indulge in "reverse 
discrimination'' or "preferphtial treatment"" which 
leads to, the selection of unqualified persons over 
qualified ones. Indeed, to take such action on 
grounds ofrace, ethnicity, sex or religion constitutes 
discrimination in violation of the.Executive Order. 

It should also be pointed out that noting in the 
Executive Order requires or pepnits a contractor to 
fire, demote or displace persons on grounds of race, 
color, sex, teligion, or national origin in order to 
fulfill the affirmative action concept of tKe Execu- 
tive Order/Again, to do woulij violate the 
Executive Order. Affirmative action goals are to be 
sought through recruitment and hiring for vacancies 
created by normal growth and attrition in existing 
positions. 

Unfortunately, a number of university officials have 
chosen to explain dismissals, transfers, alterations 
of job descriptions, qhanges in atomotion potential 
or fringe benefits, and refusals to hire not on the 
basis of merit or some objective sought by the 
university administration aside from the Executive 
Order, but on grounds that such actions ari<J^ other 
"preffrentlal treatment regardless of merit^* are now 
required by Federal law. Such statements capstitutc 
either a ijriisundcrstandi^ of the J^w or ^ willfiii 



distQition of it. In <^ither case, where they actually 
reflect decisions not to employ or promote on 
'grounds of race, color^ sex, religion or national 
origin, they constitute a violation of the Execu.tive 
V . Order and other Federal laws. . 

CONCLUSION 

The cloak of academic freedom has traditionally insulated 
faculty hiring ^nd promotion practices from any examination ' 
of the criteria used for such decisions and the methods of 
applymg criteria. There has, however, never been a rational . 
justification for using this cloak to cover inherently unfair 
practices, 

Federal laws and regulations prohibiting discrimination 
pn the basis of race and^x require a thorough review by each 
college and university of its employment practices. This review 
should lead to adoption of criteria for decisions relating to 
hiring, promotion, salaries an|l tenure, and to documentation 
of the application of these criteria to eachdecision affecting a 
faculty member. All faculty members will be the beneficiaries 
of changes within the academic community requiring fairness 
and openness in employment practices. 

Dr. BerniCe Sandler, director of the project on the status 
and education of women of the Association of American 
Colleges, has sumrparized the controversy as eloquently as 
anyone. The following statement by Dr. Sandler captures 
both the tone and basic purposes of affirmative action 
legislation today an4 offers a fitting conclusion to this brief 
overview of law and regulations. 

Some administrators cJiTim that an institution's 
" autonomy is threatened by having numeVical goals, 
and that academic freedom will be violated because 
they will be 'forpedVtp jj||ve ^preference' to unquaU- 
^ fled women aiid mihdrit^^s. Traditionally^ kca^^mic 
freedom has meant the ri^t to publish, to teach and * 



to work with controversial ideas. The aim of 
numerical goals is not to give preference, but to end 
perference, the existing preference for males, the 
existing preference for members of the -old boy' ^- 
club. Academia has traditionally operated with- an 
unwritten, but functionally effective 'affirmative 
action' plan for wbite naales. That preference system 
is now illegal. In one Mnse, the jvords 'acadeniic 
freedom' have become^ rallying cry and smokes- 
creen to obscure basic issues. Some women's groups 
claim that they are analogous to the cry of •states 

rights' and 'quality e<4titation.' 

■ " ^ ■ \ 

Acadeniia has genenrHy relied on the 'old boy' 
method of recruiting and hiring— the vast, informal 
network of otd^ school chums, colleagues, dcinking 
buddies, etc.— a ncitv^prk to which women and . 
minorities rarely hav^^tjad access. The merit systerii 
has always been a closed merit system, for large - 
portions of the available qualified pool have been., 
excluded. The government is not asking that the 
merit system be abolished, but only that it be opened 
up to a larger pool of qualifiedpersons. To recruit in 
a different manner means additional work and 
effort, and more^importantly, it means changt. 
Change is never easy, particularly ^ when it is 
perceived as a threat to the power base. ♦ 

Some institutions mistakenly feel that they are now 
forced to hii^ women and minorities in order to 'get 
HEW off their back,' Decisions based on such a 
gross misinterprctatimn of the law are tragic, ,K 
institutions preference to a less qualified 
woman or minority person over a better qualified 
white male, tben such institutions are violating the 
very laws and ^Itgulajtjw^rtjs^ t^^^ seeki()g}^|^ 
observe '-because such preferences are clearly 
prohibited by law. Institutions cannot discriminate 



against qualified members of any group based pn 
. V race, color, religion, n^dbnal origin or sex and this 
inbludes discrimination against white males. 

What is not at :stake is the hiring of lesser qualified 
persoiyor ^reverse discrimination' but rather a very 
real emnomic threat is present: for every woman or 
minorfty person that is hired, it means that one less 
vyhite male is hired If- pore women are paid ^ 
commensurately with tfceir positions then some men • 
may get raises moreslowly or perhaps not at all. It 
will be harder for qualified whiteynales to get obs 
when they^compete with qualified women or 
minorities, but it cannot be termed *reverse discrimi- 
" nation.' < . A 

It is quite likely that universities, under numerical 
goals and affirmative Action, will find that the 
quality of academic appointments will actually 
improve. Despite claims of an unbiased and 
•glorious^ objective merit system, academic judge- 
ments have too often been intuitive and subjective. 
Now, instead of being able to justify a candidate 
' merely by saying •he's a well known and respected 
scholar,' department heads will not only^ have to 
develop specific criteria, but will have to be able to 
demonstrate that the candidate is the very best 
person recruited from the fargest pool possible, one 

which will include qualified women and minori- 
ties.22 

22. Sandler, Sex Discnmination, Educational Institutions, and the Law: A 
. New Issue on Campus, 2 J. of L.-Educ. 613, 619^20 (1973)- 
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